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PREFACE. 



By the favorable dispenBation of an all-wiie Providence, 
it is our enviable lot to live in a land happy and free, and 
peculiarly blessed above all others. Here all enjoy an 
equality of rights, all have an influence, and all possess, to 
some extent, the high and inestimable privilege of par- 
ticipating in the government It therefore behooves all to 
acquaint themselves with its nature and principles, in order 
that they may the better know their rights, and the better 
use their influence. Upon an acquaintance with the 
government depends the proper exercise of their in- 
fluence, and upon this depends our glory as a nation, our 
prosperity and happiness as members of society, and the 
security of our rights and privileges both as men and 
American citizens. This little work, I flatter myself, will 
aid in a measure to the attainment of that acquaintance, 
and thus, by conferring a benefit, entitle itself in some de- 
gree to the favorable consideration and patronage of the 
public. 

I will not, like some authors, use the language of self- 
commendation, or, like others, descant upon the defects 
of my work; nor have I any apology to ofier for its pub- 
lication, except a just desire for my own advancement, 
and my belief that it will be useful for the instruction of 
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mtny of my fellow citizent, and «ftini them, in reference 
(u the price, at leait a guid pro fuo. The mTowil, nyt 
Mtirne one, of coaicioui defects, of inTolantanj pablici- 
tion, of youth, iaexperience, and inabilitj to resist the 
iiiiportunato solicitations of friends, is ever belicTed to be 
iimiiirnre ; and, if it is true, ought, in mmoj instances, to 
cipiinitn in the total suppression of the work for which it 
meiinH to apologize. This is therefore most respectfully 
lulimittisd, without praise or apology, to the ezaminatioo- 
of the American public, to gain their approbetion by its 
intirits, or their disapprobation by its demerits. The first 
t would certainly be grateful for, and the latter exceedingly 
r^^^ret. Hut whether it shall be my happiness to gain the 
oiiti, nr my miRfortune to incur the other, I purpose, should 
thn naIo of thiH volume j ustify it, shortly to issue another, on 
the legal organization and the powers of the goTemment; 
and probably Htill another, in which will be completed 
an entire view of the constitutional jurisprudence of the 
Unitc^a StatoH. 

With those remarks, I now commit this vcdume to the 
dout)tful current of public opinion ; and with the prayer 
thiit Ctod*s blessing may attend it, I resign it, with all my 
fenrs and expectations concerning it, to the just disposi- 
tion of bis all-wise and beneficent will. 



A BRIEF 

HISTORY OF THE UNION. 



Nothing perhaps is more adequate to illustrate the 
true genius of our govemmeDt, or better calculated to 
prepare the mind for an examination of its powers, than 
a brief sketch of the confederacies formed by the Amer- 
ican colonists previous to its adoption. United by a 
community df language and feeling, having the same 
end in view, being subjects of the same government, 
and equally exposed to the attacks of a common ene- 
my, they were naturally led to associations for their 
common defence and welfare. The eastern colonies^ 
so early as the year 1643, entered into a compact un- 
der the style of the '^ United Colonies of New Eng- 
land." Their articles of confederation were wise and 
politic, marked by that jealousy for state sovereignty 
which characterized all our subsequent confederacies, 
and which we have no reason to regret it still so plainly 
visible in our present Constitution. This confederation 
may be regarded as the root from which has sprung this 
glorious and mighty republic Even at this early period 
these colonies assumed the character of independent 
states, the attention of the mother country being drawn 
from tbem^aud absorbed by the civil war with which it 
was then so fearfully agitated They existed under this 
confederacy until 1686, when their charters were va^ 
*C4ted by commission from James II. After the disso-r 
I* 
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lution of this league, nearly a century elapsed before 
any general association of the colonies was formed. 
But still these, as well* as other colonies, continued to 
give occasional evidences of the great necessity ihey 
felt for, and the high importance with which they re- 
garded a union. Now and then a Congress of gover- 
nors and commissioners was held, to adopt more effect- 
ual measures for their mutual protection against their 
savage enemies. One of this character was held at 
Albany, in the year 1722, but another of higher im- 
portance was convened there in 1754, consisting of 
delegates from seven colonies, and called at the in- 
stance of the English administration, to consult as to 
the best means of defending America in the event of a 
war with Prance. This Congress published some im- 
portant doctrines, which, operating with a happy ef- 
fect on the minds of the colonists, served to direct them 
in the paths of national gloiy, and urge them onward 
to the blessed attainment of our present high station. 
Another Congress was assembled in 1765 at New York, 
which, by the bill of rights they adopted, declared the 
power, of taxation to reside solely in their own colonial 
legislatures, tlft maintaining of which doctrine was 
one of the prime causes that led to our revolution. 
Again, in the fall of the year 1774, the colonies, still 
urged on by the monstrous claims of the British Par- 
liament and the despotic usurpations of power by 
George the III., united in sending delegates to Phila- 
delphia, ^^with authority and discretion to meet and 
consuU together for the common welfare,^^ Eleven 
of the colonies were represented in this Congress, and 
by men illustrious for talent, integrity, and patriotism, 



and whose roemories are yet, aad ever will be, em- 
balmed by the heartfelt gratitude of their countrymen. 
They boldly declared what they deemed their inalien- 
able rights, and warned the colonists against the vio- 
lation of them, which was then being attempted by 
their unnatural mother. Henceforth, tke union was 
continued by successive conventions of Congress. In 
May, 1775, a Congress was again assembled at the 
same place, and vested with full powers to concert^ 
agree upon, direct, order, and prosecute such measures 
as they should most approve, to obtain redress of griev- 
ances. Having published a declaration of the causes, 
which impelled them to resolute resistance, and grad- 
ually assuming to themselves the powers of States, on 
the Fourth day of July, 1776, they gave to the world 
that glorious instrument which marked the dawning 
of a brighter era, and the birth day of a happy nation, 
truly free and independent. Previous to this Congress 
had begun to prepare articles of confederation, but so 
discordant were the views and interests of the different 
states, that they were unable sufficiently to reconcile 
them, until November 15th, 1777, When^ urged by 
necessity, and animated by a spirit of mutual conces- 
sion, they adopted the following as the only plan likely 
to receive a general assent : 

ARTICLES OF CONFEDERATION. 

TO ALL TO WHOM THESE PRESENTS SHALL COME, 

We, the unders^ned ddegates of the states affixed to ow names, 

send greeting. 
Whereas the delegates of the United States of America in 
Congress assembled did, oi) the fifteenth day of November, in the 
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yMtr of oor Lord ono thooaand seven hundred and aefen ^a e i rg tt , 

Md in the iecond year of the independeooe of AmCTinij agree to 
eertain artiolee of confederation and perpetual ankn between the 
atittiia of New Hampshire, Massachnsetts Bay, Rhode Isbiid and 
Providence Plantations, Connecticat, New York, New Jersey, 
Prninsylrania, DeUware, Maryland, Viiginia, North Carolina, 
Houth Carolina, and Georgia, in the words following, viz. 

•/hiicle§ ((f Cof\fedir<Uicn and perpetuaivniion between tibe itolet ef 
JVho ffwnpikire, MaaeaekusetU Bay, Rhode Mand and Pnm- 
denee Plantaiioni, Conneetieut, J>rew York, JMew Jeney, Pettn- 
tyPikmia, JkHmoam, Maryliand, Virginia, JShrth Carolina, SoM 
VaroHna, and (ihargia. 

Aktiolb I. The style of this confederacy shall be ''The 
United Htetet of America.'' 

Art. II. Kach state retains its sovereignty, freedom, and in- 
dependence, and every power, jurisdiction, and right, which is not 
by this oonfederatbn expressly delegated to the United States in 
dmiftim assembled. 

AiiT. Ill, The said states hereby severally enter into a firm 
leflffno of firlondship with each other, for their common defence, the 
Security of their liberties, and their mutual and general wel&re ; 
binding themselves to assist each other, against all force ofiered to, 
or attacks made upon them, or any of them, on account of religion, 
sovereignty, trade, or any other pretence whatever. 

Art. IV. The better to secure and perpetuate mutual friend- 
ship and intercourse among the people of the different states in 
this union, the fVee inhabitants of each of these states, paupers, 
vagabonds, and fugitives from justice excepted, shall be entitled 
to all privileges and immunities of free citizens in the several 
states ; and the people of each state shall have free ingress and 
egress to and from any other state, and shall ei^oy therein all the 
privileges of trade and commerce, subject to the same duties, im- 
positions and restrictions as the inhabitants thereof respectively, 
provided that such restrictbns shall not extend so fiir as to prevent 
the removal of property imported into any state, to any other state 
9f ^liidi tl^e Qiynef i? an ii|habitant^ |>rovi4ed also that no impo- 



■ition^ duties, or restriction shall be laid by any state^ on the pro- 
perty of the United States, or either of them. 

If any person goilty of, or charged with treason, felony, or other 
high misdemeanor in any state, shall flee from justice, and be found 
in any of the United States, he shall, upon demand of the govern- 
ment orexecodye power of the state from which he fled, be deliv- 
ered up to the state having jurisdiction of his offence. 

Full fidth and credit shall be given in each of these states to the 
records, acts and judicial proceedings of the courts and magistrates 
of every other state. 

Art. v. For the more convenient management of the general 
interests of the United States, delegates shall be annually appoint- 
ed, in such manner as the Legislature of each state shall direct, to 
meet in Congress on the first Monday in November, in every year ; 
with a power reserved to each state, to recall its delegates, or any 
of them, at any time within the year, and to send others in their 
stead, for the remainder of the year. ' 

No state shall be represented in Congress by less than two, nor by 
more than seven members; and no person shall be capable of being 
a delegate for more than three years in any term of six years ; nor 
shall any person, being a delegate, be capable of holding any office 
under the United States, for which he, or another for his benefit, 
receives any salary, fees, or emolument of any kind. 

Each state shall maintain its own delegates in a meeting of the 
states, and while they act as members of the committee of the 
states. 

In determining questions in the United States, in Congress as- 
sembled, each state shall have one vote. 

Freedom of speech and debate in Congress shall not be impeach- 
ed or questioned in any court, or place out of Congress, and the 
members of Congress shall be protected in their persons from arrests 
and imprisonments, during the time of their going to, and from, 
and attendance on Congress, except for treason, felony, or breach of 
the peace. 

Art. VL No state, without the consent of the United States 
in congress assembled, shall send any embassy to, or receive any 
embassy from, or enter into any conference, agreement, alliance, 
or treaty with any king, prince, or state ; nor shall any person 
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hokiiiigf any aSice of profit or timst nnder the United States, or any 
of them^ accept of any present^ emoloment, office, or title of asf 
kind whatever from any king, prince, or foreign state; nor skin 
the United States in Congress assembled, or any of them, grant avf 
title of nobility. 

No two or more states shall enter into any treaty, oonfederatuo, 
or alliance whatever between them, without the consent of dit 
United States in Congress assembled, specifying aocarately tks 
purposes for which the same is to be entered into, and how long it 
shall continue. 

No state shall lay any imposts or duties, which may interfeie 
with any stipulations in treaties, entered into by the United States 
in Congress assembled, with any king, prince, or state, in puisa- 
anoe of any treaties already proposed by Congress, to the courts of 
France and Spain. 

No vessels of war shall be kept up in time of peace by any 
state, except such number only, as shall be deemed necessary by 
the United States in Congress assembled, for the defence of each 
state, or its trade ; nor shall any body of forces be kept up by any 
state, in time of peace, except such number only, as in the judg* 
ment of the United States in Congress assembled, shall be denned 
requisite to garrison the forts necessary for the defence of such 
state ; but every state shall always keep up a well-regulated and 
disciplined militia, sufficiently armed and accoutred, and shall pro- 
vide and- constantly have ready for use, in public stores, a due 
number of field-pieces and tents, and a proper quantity of arms, 
anmmnition, and camp equipage. 

No state shall engage in any war without the consent of the 
United States in Congress assembled, unless such state be actually 
invaded by enemies, or shall have received certain advice of a res- 
olution being formed by some nation of Indians to invade such state, 
and the danger is so imminent as not to admit of a delay, till the 
United States in Congress assembled can be consulted ; nor shall 
any state grant commissions to any ships or vessels of war, nor 
letters of marque or reprisal, except it be after a dechuration of war 
by the United States in Congress ass^nbled, and then only against 
the kingdom or state, and the subjects thereof, against which war 
bss be^n so declared, md under such regulations as shall be estsb- 
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Bdbed by the United States in CoogrreflB aawmfaled ; nnlesB tooh 
ttate be infested by pirates, in which case Tessels of war may be 
iitted oat tar that occasion, and kept so long as the danger shall 
tontinne, or nntil the United States in Congress assembled shall 
determine otherwise. 

Art- Vn. When land forces are raised by any state for the 
eommon defence, all officers of or under the rank of colonel shall 
be aj^inted by the Legislatore of each state respectiTely, by whom 
such feroee diall be raised, or in soch manner as eadi state shall 
direct ; and all Tacandes shall be filled up by the state which first 
Inade the app(»iitment. 

Art. Vin. All charges of war, and all other expenses that 
shall be incnrred fer the common defence or general welfere, and 
allowed by the United States in Congress assembled, shall be de- 
frayed oat of a common treasury, which shall be supplied by the 
several states, in proportion to the value of all land within each 
state, granted to or surveyed for any person, as such land and the 
buildings and impiovements thereon shall be estimated, according 
to sodi mode as the United States in Congress assembled shall from 
time to time direct and appoint 

The taxes for paying that proportion shall be laid and levied by 
the authority and direction of the Legislatures of the several states^ 
within the time agreed upon by the United States in Congress as- 
Sembled. 

Art. IX. The United States in Congress assembled shall have 
the sole and exclusive right and power of determining on peace 
and war, except in the cases mentioned in the sixth article— of 
sending and receivii^ ambassadors— entering into treaties and alli- 
ances, ptovided that no treaty of commerce shall be made, whereby 
the legislative power of the respective states shall be restrained 
from imposing such imposts and duties on fereigners, as their own 
people are subjected to, or from prohibiting the exportation or im- 
portation of any species of goods or commodities whatsoever— of 
estabUshiug rules for deciding, in all cases, what captures on land 
or water shall be legal, and in what manner prizes taken by land or 
naval forces in the service of the United States shall be divided or 
ippiopriatedr-of granting letters of marque and reprisal in times of 
petoe— appointing courts for the trial of piracies and felonies com- 
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mitled an the high tea»— and esteblisbiiig eonrlB fcr 
dfitDrminingr finally appeals in all caaes of capouea, pnmded dart 
tm momber of Congrreaa shall be appointed a jodge of any of tiia 
said ncjurts. 

The United States in CongresB assembled shall also he the bit 
rcwort on appeal in all dispates and differences now saheistiiig', or 
that horoafler may arise between two or more states, oaooermng 
iNiundary, jurisdiction, or any other canse whatever ; which ai- 
tliofjty shall always be exercised in the manner following. When- 
ever till) l»)pslatiTe or executive authority, or lawfhl agent of aay 
HtaU) in controversy with another, shall present a petition to Con- 
gri'HH, Htatinff the matter in question, and preying for n hearing; 
notice tliereof shall be given by order of congress to the legisbtiTe 
or executive authority of the other state in controversy, and a day 
aHHi|;n(x] fur the appearance of the parties by their lawful agents, 
who shall then be directed to appoint, by joint consent, oommis- 
sionora or judges to constitute a court for hearing and detennining 
the matter in question : but if they cannot agree. Congress shall 
namo throe persons out of each of the United States, and finom the 
liHt of such persons each party shall alternately strike out one, the 
]Mstitionors beginning, until the number shall be reduced to thb- 
toun ; and from that number not less than seven, nor more than 
nine names, as Congress shall direct, shall in the presence of Con- 
griiSH l)e drawn out by lot, and the persons whose names shall be so 
drewn, or any Ave of them, shall be commissioners or judges, to 
hear and finally determine the controversy, so always as a nuyor 
part of the judges who shall hear the cause shall agree in the de- 
termination : and if either party shall neglect to attend at the day 
appointed, without showing reasons which Congress shall judge 
•ufRcient, or being present shall refuse to strike, the Congress shall 
proceed to nominate three persons out of each state, and the secre- 
tary of Congress shall strike in behalf of such party absent or re- 
fusing ; and the judgment and sentence of the court to be appcHuted, 
in the manner before preseribed, shall be final and condusive ; and 
if any of the parties shall refuse to submit to the authority of such 
court, or to appear or defend their claim or cause, the court shall 
nevertheless proceed to pronounce sentence, or judgment, .which 
shall in like manner be final and dedsive ; the judgment or sen- 
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tence and other proceedings being in either case transmitted to Con- 
gresB^ and lodged among the acts of Congress^ fbr the security of 
the parties concerned : provided that every commissioner^ before 
he sits in judgment, shall take an oath, to be admmistered by one 
of the jndges of the supreme or superior court of the state, where 
the cause shall be tried, " wtU and truly to hear and determine the 
matter in question, according to the best of his judgment, wUh- 
mst fatjor, affection, or hope q/* reteord:" provided also that 
no state shall be deprived of territory for the benefit of the United 
States. 

All controversies concerning the private right of soil, claimed 
under difi^rent grants of two or more states, whose jurisdictions, as 
they may respect such lands, and the states which passed such 
grants, are adjusted, the said grants or either of them being at the 
same time claimed to have originated antecedent to such settlement 
of jurisdiction, shall, on the petition of either party to the Congress 
of the United States, be finally determined as near as may be in the 
same manner as is before prescribed for deciding disputes respecting 
territorial jurisdiction between difibrent states. 

The United States in Congress assembled shall also have the sole 
and exclusive right and power of regulating the alloy and value of 
coin struck by their own authority, or by that of the respective 
states — ^fixing the standard of weights and measures throughout the 
United States— ^regulating the trade and managing all affairs with 
the Indians, not members of any of the states, provided that the leg- 
islatiye right of any state within its own limits be not infringed or 
violated— establishing and regulating post-offices from one state to 
another, throughout all the United States, and exacting such postage 
on the papers passing through the same as may be requisite to de- 
fray the expenses of the said office— appointing all officers of the 
land forces, in the service of the United States, excepting regimental 
officers — appointing all the officers of the naval forces, and commia- 
ffloning all officers whatever in the service of the United States — 
making rules for the government and regulation of the said land and 
naval forces, and directing their operations. 

The United States in Congress assembled shall have authority to 
appoint a committee to sit in the recess of Congress, to be denomi- 
nated ''a committee of the states," and to consist of one delegate 
2 
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ftom each state ; and to appoint such other committees antf cfrif 
officers as may be necessary for managing the general af&iis of the 
United' States under their direction — to appoint one of their nmnbef 
to preside, provided that no person be allowed to serve in the office 
of president more than one year in any temi' of three years ; to as- 
certain the necessarjr soms of money to be raised fi)r the service of 
the United States, and to appropriate and apply the saoae ibr de^ 
fra3ring the public expenses — to borrow money, or emit bills on the^ 
credit of the United States, transmitting every half year to the vb- 
spective states an account of the sums of money so borrowed or 
emitted — to build and equip a navy — to agree upon the number of 
land forces, and to make requisitions from each state for it^ qnotay 
m proportion to the number of white inhabitants in such statef 
which requisitions shall be binding, and thereupon tKe Legislatui^ 
of each state shall appoint the regimental officers, raise the men^ 
and' clothe, arm^ and equip them in a soldiev^like manner at the ex- 
pense of the United States; and the officers and men so clothed, 
armed and equipped, shall march to the place appointed and withii» 
the time agreed on by the United States in Congress assembled : but 
if the United States in Congress assembled shall, on consideration 
of circumstances^ judge proper that any state should not raise men, 
or should raise a smaller nund)er than its quota, and that any other 
state ^ould raise a greater number of men than the quota thereof^ 
such extra number shall be raised, officered, clothed, armed, and 
equipped in the same manner as the quota ofsuch state, unless the 
Legislature ofsuch state shall judge that such extra number cannot 
be safely spared out of the same, in which case they shall raise, 
officer, clothe, arm, and equip as many of such extra number as they 
judge can be safely spared. And the officers and men so clothed, 
aimed, and equipped, shall march to the place appointed, and 
within the time agreed on by the United States in Congress assem^ 
bled. 

The United States in Congress assembled shall never engage in 
a war, nor grant lett«» of marque and reprisal in time of peace, nor 
enter into any treaties or alliances^ nor coin money, nor regulate the 
value thereof, nor ascertain the sums and expenses necessary for 
the defence and welfare of the United States^ or any of them, nor 
emit bills, nor borrow money on the credit of the United States, nor 
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mppropiiate moDey, Bor agree upon the number of ressefls of war to 
be built or purchased^ or the Bumber of land or aea forces to be 
raised^ nor appoint a conmuuider in chief of the army or nAvy, on- 
leas nine states assent to the same : nor shall a question on any 
«ther point, except for adjourning from day to day, be determined, 
tmless by the Yotes of a minority of the United States in Congress 
assembled. 

The Congress of the United States shall have power to adjourn 
to any time within the year, and to any place within the United 
States, 80 that lo period of adjournment be for a longer duration 
than the sjpace of six months ; and shall publish the journal of their 
proceedings monthly, except such parts thereof relating to treaties, 
alliances, or military operations, as in their judgment require se- 
crecy ; and the yeas and nays of the delegates of each state on any 
question shall be entered on the journal, when it is desired by any 
delegate ; and the delegates of a state, or any of them, at his or 
their request, shall be furnished with a transcript of the said jour- 
nal, except such parts as are above excepted, to lay before the Legis- 
latures of the several states. 

Art. X. The committee of the states, or any nine of them, 
fihall be authorized to execute, in the recess of Congress, such of the 
powers of Congress as the United States in Congvessassembled, by 
the consent of nine states, shall from time to time think expedient 
to vest them with ; provided that no power be delegated to the said 
eommittee, for the exercise of which, by the articles of confedera- 
tion, the voice of nine states in the Congress of the United States 
assembled is requisite. 

Art. XI. Canada, acceding to this confederation, and joining 
in the measures of the United States, shall be admitted into, and 
entitled to all the advantages of this union ; but no other colony 
shall be admitted into the same, unless such admission be agreed to 
by nine states. 

Art. XIL All bills of credit emitted, moneys borrowed, and 
debts contracted by, or under the authority of Congress, before the 
assembling of the United States, in pursuance of the present con- 
federation, shall be deemed and considered as a charge against the 
United States; for payment and satisfaction whereof, the said United 
States, and the public fitith are hereby solemnly pledged. 
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Art. XIII. Every state shall abide by the determinations of 
the United States in Congress assembled^ on all questions which by 
this confederation are sabmitted to them. And the articles of this 
confederation shall be inviolably observed by every state, and the 
union shall be perpetual; nor shall any alteration at any time here- 
after be made in any of them, unless such alteration be agreed to 
by a Congress of the United States, and be afterwards confirmed by 
the Legislatures of every state. 

And whereas it hath pleased the great Governor of the world 
to incline the hearts of the Legislatures, we respectfully represent in 
Congress, to approve of, and to authorize us to ratify the said arti- 
cles of confederation and perpetual union : Know ye, that we, the 
undersigned delegates, by virtue of the power and authority to us 
given fbr that parpo6e,*doby these presents, in the name and in be- 
half of our respective constituents, fully and entirely ratify and 
confirm eadi and every of the said articles of confederation and 
perpetual union, and all and singular the matters and things therein 
contained : and we do further solemnly plight and engage the faith 
of our respective constituents, that they shall abide by the deter- 
nimattons of the United States in Congress assembled, on all ques- 
tions> whidi by the said confederation are submitted to them ; and 
that the articles thereof shall be inviolably observed by the states 
we respectively represent, and that the union shall be perpetual. 

In witness whereof, we have hereunto set our hands in Congress. 
Done at Philadelphia^ in the state of Pennsylvania, the ninth day of 
July, in the year of our Lord one thousand seven hundred and sev- 
enty-eighty and in the third year of the independence of America. 

On the part and behalf qf the state of JVeu> Hampshire, 
JosiAH Bartlett, JoHir Wektworth, jr., August 8, 1788. 

On the part and behdf of the state qf Massachusetts Bay, 
JoHir Hancock, Francis Dana, 

Sahusl Adahs^ James Lovell, 

Elbridoe Gerrt^ Samuel Holten. 

On the part and behaitf of the tiate of Rhode Idand and Provi- 
dence Plantations, 
William Ellert^ John Collins, 

Henrt Marchant. 
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On Ihe part and behalf of Uu ttaU qf Gonneefiettt 
ftoosK Shsrmait, Titus Hosmkr, 

Samuei. HuirriNGTOK, Andrew Adami. 

OlilVER WOLCOTT, 

Onthi part myiheh^f (f (he^aU <f J^ew Yi^ 
Ja8. Duane, Wm. Duer, 

Fra. Lewis, Gouy. Morris. 

On the part and behalf <f the sUUe of JVew Jersey. 
John Witherspooh, Nov. 26, 1778, Nath. Scudder, da 

On the part and hehalf of the state qf Pennsi^foama, 
RoBT. Morris, William Cling an, 

Daniel Roberdeau, Jos. Reed, 22d July, 1778. 

JoNA. Batard Smith, 

On the part and hehalf qf the state qf Ddaumre, 
Thos. M'Kean, Feb. 13, 1779, Nicholas Van Dtee. 

John Dickinson, May 5th, 1779, 

On the part and hehalf qf the state qf ManfainA. 
John Hanson, March 1, 1781, Daniel Carroll, do. 

On the part and hehalf qf the state qf Vtrgima. 
Richard Henrt Lse, Jno. Harvie, 

John Banister, Francis Liohtfoot Lee. 

Thomas Adams, 

On the part and behalf qf the state of^orth Carolina. 
John Penn, Jdy 2l8t, 1778, Jno. Williams. 

Corns. Harnett, 

On the part and behalf qf the Oate cf South Cardina. 
Henrt Laurens, Richard Hutson^ 

William Henrt Dratton, Thomas HETwooD,jr. 

Jno. Mathews, 

On the part and behalf qf the state of Georgia, 
Jno. Walton, 24lh July, 1778, Edw. Langworth. 

Edwd. Telfair, 
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The Legislatures of the different states, jealous of 
their authority, for a long time zealously opposed the 
adoption of these articles, but finally, yet very reluct- 
antly, yielded to the imperious necessity which demand- 
ed their assent. Delaware did not accede to them 
until 1799, and Maryland, after an explicit rejection 
of them, at length yielded her assent in March, 1781, 
showing a spirit of willingness to share the fate of her 
sister colonies, be it what it might. 

While danger pressed them on every side, the states 
virere somewhat united by this flimsy and precarious 
tie. Even then the demands of Congress received but 
a partial obedience, and as the war drew to a close its 
weakness became more and more apparent. Imbecility 
and impracticability formed its prominent characteris- 
tics, and incompetency to attain the end for which it 
was constituted, was manifested in its operation at an 
early period of its existence And, indeed, for the high 
and noble purposes of its formation alone was it en- 
titled to respect or worthy of notice. The administra- 
tion of government, under all such confederacies, has 
ever been marked with weakness and degenerated into 
anarchy, or increased to a most galling and unbound- 
ed despotism. If we cast a glance to the history of 
the Greek republics — the Amphictyonic, the Lycian, 
and Achaean leagues, the truth of this statement glares 
upon its pages. If we turn to the records of more 
modern times, and examine the annals of the Helvetic, 
the Hanseatic, the Germanic, and Dutch republics, we 
are admonished of the frailty, the insufficiency, and in- 
stability of such confederacies. The fate of Zuric, in 
her dispute with the caritons of Claris and Schweitz, 
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admonishes us of their utter inadequacy, and the blood- 
shed of her six years' furious and murderous war 
warns us to beware of them. Our confederacy, upon 
the whole, was a little superior to these, and indeed, in 
some respects, inferior. For scarcely was it adopted 
by the commissioners and sanctioned by the states, 
before they became dissatisfied, and insubordinate, 
dissenting from the federal decrees and threatening 
withdrawal from the compact. The imperious voice 
of immediate convenience, of local interests, of jarring 
and discordant passions, seemed to animate them to 
division and strife, and they must eventually have been 
driven to revolt, or Congress to usurpation of power, 
and the whole country thereby exposed to the dreadful 
calamity of civil war. 

In the second article of confederation may be seen 
the jealousy which subsisted between the stateis, and 
the mistrust with which they regarded the compact. 
In it is contained the very germ of insubordination and 
disunion. Considering that the government was to 
operate on the states in their collective cc^acity^ this 
stripped it of all energy, and rendered nugatory and 
unavailing its every grant of power. Each state re- 
tained "its sovereignty, freedom, and independence;" 
thereby so disproportioning the power of the states to 
that of the government, that it was impossible for Con- 
gress to enforce the execution of its decrees, without 
the usurpation of power and resort to arms. So, we 
see, the tendency of such governments is to their own 
abrc^tion, either by allowing their decrees to be spurned 
and disregarded, or by intestine war brought on by 
enforcing them with arms. But, thank God, our con- 
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federadoD was dissolved by the first cause; for ere the 
last was resorted to, the day of reformation came. The 
critical situation of affairs imperiously demanded a 
more perfect union ; our best interests required a more 
perfect establishment of justice, and a better insurance 
of domestic tranquillity ; our safety from the encroach*- 
ments of foreign power, as well as domestic tyranny--- 
the impending danger which still threatened the coun- 
try, — its general Insecurity and defenceless state, re- 
quired more ample provisions for the common defence ; 
and our general welfare called loudly for the organiza- 
tion and adoption of a better constitution. These 
motives and the performance of those sacred duties 
which men owe to succeeding generations, induced 
our patriotic forefathers to fulfil these requirements, and 
thus to secure to themselves and transmit to posterity, 
as their richest legacy, the blessings of liberty. So 
early as the summer of 1780, before the articles of con- 
federation had been unanimously adopted. Col. Hamil- 
ton, in a letter addressed to Mr. Duane, (then a mem- 
ber of Congress from New York,) portrayed with a 
masterly hand the defects of the confederacy, and ur- 
gently recommended its reformation. The first legisla- 
tive measures for this purpose were the resolutions of 
the Senate of New York, passed the 20th of July, 
1782. They advised "that the present system of 
these states exposes the cause to a precarious issue ; 
that the radical source of most of the embarrassments 
is the want of sufBicient power in Congress to effectuate 
that ready and perfect co-operation of the different 
states, on which their immediate safety and future 
happiness depend ; that experience bad demPOPtfatecl 
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the confederatioD to be defective in several essential 
{krints, particularly in not vesting the federal govern- 
ment either with a power of providing revenue for it- 
self, or with ascertained and productive funds, secured 
by a sanction so solemn and general as would inspire 
the fullest confidence in them, and make them a sub- 
stantial basis of credit ; and that it is essential to the 
common welfare that there should be, as soon as possi- 
ble, a conference of the whole states upon the subject, 
and that it would be advisable, for this purpose, to 
propose to Congreiss to recommend, and to each state 
to adopt, the measure of assembling a general conven- 
tion of the states, specially authorized to revise and 
amend the confederation, reserving a right to the re- 
spective Legislatures to ratify their determination.*' 
These resolutions are also, with great probability, at- 
tributed to the influence of Mr. Hamilton The other 
states, however, were not induced to any action, prob- 
ably because they were not formally notified of them. 
In the year 1785, however, the states of Maryland and 
Virginia appointed commissioners to meet at Alexandria, 
to form a compact relative to the navigation of Chesa- 
peake bay, and to establish a tariff of duties on imports 
which would operate equally in those two states. But 
their deliberations led them to more enlarged and en- 
lightened views. They recommended to their respect- 
ive states to appoint delegates to meet those of other 
states, in order to form a more general scheme for com- 
mercial regulations, and for raising a common revenue. 
In pursuance of this recomn^endation, the Legislature 
of Tirgiuia, in January, 1786, appointed commissioners, 
to meet such as might be appointed by the other states, 
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to devise a uniform plan for the regulation of com, 
merce, which should afterwards be submitted to the 
states for ratification. This appointment was notified 
to the other states in order, and was well approved by 
many, and delegates from five of them met at Annap- 
olis, in the month of September ensuing. So small 
was this assembly, and so deeply sensible of (he great 
necessity which existed for a general and fundamental 
reform of government, they did not then attempt the 
task, but concurred in an urgent appeal to Congress 
for a general convention. Happy for our country, 
their appeal prevailed. In accordance with the re- 
commendation of Congress, all the states, except 
Rhode Island, appointed delegates, who met in con- 
vention at Philadelphia, in May, 1787. Our present 
Constitution was the result of their deliberations. 
Founded upon the best established principles of 
political philosophy, framed by men wise, patriotic, 
and philanthropic, while the hearts'of the patriot and 
Christian blended in one agonizing prayer for the over- 
ruling influence of the Christian's God, it is perhaps 
the wisest and the best man ever sought protection 
under, and, if strictly adhered to, will guide us in 
peace, prosperity, and happiness, to that highest destiny 
of governments, the ncUion^s honoTj and ike people^s 
good. After a session of nearly five months, and 
every portion of it had undergone a full discussion, 
assailed and defended by some of the mightiest intel- 
lects in the world, it received the unaninums consent of 
the Convention, on the I7th day of September, 1787 : 
an example of unanimity beyond expectation, and un- 
precedented in the history of man. 



CONSTITUTION OF TEIE UNITED STATES^, 

Ws the peq>le of the United States, in order to form a more per* 
feet miion, establish jastiee, insure domestic tranqmllity, provide^ 
ibr the common defence, promote the general welfare, and secure 
the blessings of liberty to ourselyes and our posterity, do ordain an<) 
estabfifidi tMsrCoNiBTiTUTiON fer the United States of America. 

ARTICIE I. 

Sec. I. AH legislative poweife lierein granted' shall be vested inT 
a Congress of the United States, whicdi shall consist of a Senate 
and House of Representatives. 

Hofju6^ of Representatwes^ 

Sec. 2. The House of Representatives shall be composed of' 
members chosen every second year by the people of the several 
states, and the electors in each state shall have the qualifications re- 
quisite Ibr electors of the most nmnerous branch of the state Legis- 
Aitore. 

No personr shall Be a representative who shall not have attained 
to the age of twenty-five years, and been seven years a citizen of 
ike United States^ and who shall not, when elected, be an inhabit- 
ant of thtft state in which he shall be chosen. 

Representatives and direct taxes shall be proportioned among the 
several states which ma]^ be included within thia union, according^ 
to their respective numbers, which i^all be determined by adding' 
to the whole number of free persons, including those bound to ser- 
Tioe for a term of years, and excluding Indians not taxed^ three-fifths' 
of all other persons. The actual enumeration shall be made within 
three years after the first meeting of the Congfess of the United 
States^ and within every subsequent term of ten years, in such man- 
ner as they shall by law direct. The number of representatives- 
shall not exceed one for every thirty thousand^ but each state shall 
haye at least one representative ; and until such enumeration shall 
Ibe made, the state of New Hampshire shall be entitled to choose 
three, Massachusetts eight, Rhode Island and Providence Planta- 
Ikms one, Comiecticut five. New York six. New Jersey four^ 



Pennsylvania eighty Delaware one^ Maryland six^ Virginia teil> 
North Carolina five^ Soath Carolina five, and Georgia three. 

When Tacancies happen in the representation from any stafe, the 
executive authority thereof shall issue writs of election to fill such 
vacancies. 

The House of Representatives shall choose their speaker and 
other officers ; and shall haVe the sole power of impeachment. 

Senate. 

Sec. 3. The Senate of the United States shall be composed of 
two senators from each state^ chosen by the Legislature thereof, for 
six years ; and each senator shall have one vote. 

Immediately after they shall be assembled in consequence of the 
first election, they shall be divided as equally as may be into three 
classes. The seats of the senators of the first class shall be vacated 
at the expiration of the second year, of the seccmd class at the ex- 
piration of the fourth year, and of the third class at the expiration 
of the sixth year, so that one-third may be chosen every second 
year ; and if vacancies happen by resignation, or otherwise, during 
the recess of the Legislature of any state, the executive thereof may 
make temporary appointments until the next meeting of the Legis- 
lature, which shall then fill such vacancies. 

No person shall be a senator who shall not have attamed to the 
age of thirty years, and been nine years a citizen of the United 
States, and who shall not, when elected, be an inhabitant of that 
state for which he shall be chosen. 

The vice-president of the United States shall be president of the 
Senate, but shall have no vote, unless they be equally divided. 

The Senate shall choose their other officers, and also a president 
pro tempore, in the absence of the vice-president, or when he shall 
exercise the office of president of the United States. 

The Senate shall have the sole power to try all impeachments. 
When sitting fogr thai pttrpose, they shall be on oath, dt affirma- 
tion. When the president of the United States is trieci,'*'the chief 
justice shall preside : and no person shall be convicted without the 
concurrence d two-thiids of the members present. 

Judgment in cases of impeachment shall not extend further than 
to removal from oSice, and disqualification to hold and ei\joy any 
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office of honor^ trost or profit under the United States: but the 
party convicted shall neyertheless be liable and subject to indict- 
ment^ tiial, judgment and punishment, according to law. 

Electmu and Anmud Sessions, 

S£C. 4. The times, places and manner of holding elections for 
senators and representatives, shall be prescribed in each state by 
the Legislature thereof; but the Congress may at any time- by law 
make or alter such regulations, except as to the places of choosing 
senators. 

The Congress shall assemble at least once in every year, and 
such meeting shall be on the first Monday in December, unless 
they shall by law appoint a different day. 

Powers of the separate Houses, 

Sac. 5. £ach house shall be the judge of the elections, returns 
and qualifications of its own members, and a msgority of each shall 
constitute a quorum to do business; but a smaller number may ad- 
journ firom day to day, and may be authorized to compel the attend- 
ance of absent members, in such manner, and under such penalties 
as each house may provide. 

. Each house may determine the rules of its proceedings, punish 
its members for disorderly behaviour, and, with the c(Hicurrence of 
two-thirds, expel a member. 

Each house shall keep a journal of its proc/oedings, and from 
time to time publish the same, excepting such parts as may in their 
judgment require secrecy : and the yeas and nays of the members 
of either house on any question shall, at the desire of one-fifth of 
those present, be entered on the journal. 

Neither house, during the session of Congress, shall, without 
the consent of the other, adjourn for more than three days, nor to 
any other place than that in which the two houses shall be sitting. 

Privileges and Restraints, 
Sec. 6. The senators and representatives shall receive a com- 
pensation for their services, to be ascertained by law, and paid out 
of the treasury of the United States. They shall in all cases, ex- 
cept treason, felony, and breach of the peace, be privileged from 
arrest during their attendance at the session of their respective 
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h/DfOiam, and in going to and retaining finom the saume ; and fat any 
a|>oocli or debate in either house, they shall not be qoestkned m 
any other place. 

No senator or representative shall, during the time fat which he 
was elected, be appointed to any dvil office under the authority of 
the United States, which shall haTe been created, or the anolo- 
tnonts whereof shall haye been increased during such time; and no 
firrauii holding any office under the United States, shall be a meat- 
ber of either house during Ids continuance in office. 

Manner of Pasting Laws. 

Sko. 7. All bills for raising roTenue shall originate in the 
House of Representatives; but the Senate may propose or concur 
with amendments as on other bills. 

Every bill which shall have passed the House of Representa- 
tives and the Senate, shall, before it become a law, be presented to 
the president of the United States ; if he approve he shall sign it, 
Ijiit if not he shall return it, with his objections, to that house in 
which it shall have originated, who shall enter the objections at 
large upon their journal, and proceed to reconsider it If after such 
rcxxmsideration two^thirds of that house shall agree to pass the bUl, 
it shall bo sent, together with the objections, to the other house* 
by which it shall likewise be reconsidered; and if approved by two- 
thirds of that house, it shall become a law. But in all such cases 
the votes of both houses shall be determined by yeas and nays, and 
the names of the persons voting for and against the bill shall be en- 
tered on tlte journal of each house respectively. If any bill shall 
not bo returned by the President within ten days (Sundays excepted) 
after it shall have been presented to him, the same shall be a law, in 
Vike manner as if he had signed it, unless the Congress by their 
adjournment prevent its return, in which case it shall not be a law. 

Every order, resolution, or vote to which the concurrence of the 
Senate and House /)f Representatives may be necessary (except on 
a question of adjournment) shall be presented to the President of 
the United States ; and before the same shall take effect, shall be 
approved by him, or being disapproved by him, shall be repassed 
by two-thirds of the Senate and House of Representatives, accord- 
ing to the rules and limitations prescribed in the case of a bill. 



27 



Pcwers deUgated to Congresi. 

Ssc. 8. The Confess shall ha^e power — 

To lay and collect taxes> dutiea, imposts and excises, to pay the 
debts and provide for the oommoa defence and grenecal wel&re of 
the United States ; but all duties, imposts and excises shall be uni- 
form throughout the United States; 

To borrow money on the credit of the United States ; 

To regulate commerce with foreign nations, and among the sev- 
eral states, and with the Indian tribes ; 

To establish an uniform rule of naturaliasation, and uniform laws 
on the subject of bankruptdes throughout the United States ; 

To coin money, regulate the value thereof, and of foreign coin, 
and fix th^ standard of weights and measures ; 

To provide for the punishment of counterfeiting the securities 
and current xxAn of the United Stales ; 

To establish post-offices and post-toads ; 

To jNTomote the progress of science aUd useful arts, by securing 
for limited times to authors and inventors the exclusive riglit to 
their respective ¥niting8 and discoveries ; 

To constitute tribunals inferior to the supreme court ; 

To define and punish piracies and felonies committed on the 
high seas, and offences against the law of nations ; 

To declare war, grant letters of marque and reprisal, and make 
rules concerning captures on land and water ; 

To raise and support armies, but no appropriation of money to 
diat use shall be for a longer term than two years ; 

To provide and maintain a navy ; 

To make rules for the government and regulation of the land 
and naval forces ; 

To provide for calling forth the militia to execute the laws of the 
union, suppress insurrections and repel invasions ; 

To provide for organizing, arming, and disciplining the militia, 
and for governing SKieh part of them as may be employed in the 
fiiervi^^ of the United States, reserving to the states respectively 
•the appointment of the (^cers, and the authority of training the 
militia according to the discipline prescribed by Congress ; 

To exercise exclusive legislation, in all cases whatsoever, over 
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fliioh diRtrict (not exceeding ten miles square) as mtj, by oesskui 
of jKirticuhir states, and the acceptance of Congrress, become the seat 
oC ^r)V<;riirn(;iit of the United States, and to exercise like authority 
over all ])laces purchased by the consent of the Legislature of the 
state in which the same shall be, for the erection of forts, maga- 
7Jri(>H, arscmals, dockyards, and other needful buildings; and 

'l\) make all laws which shall be necessary and proper ibr car- 
ry iii^ into execution the foregoing powers, and all other powers 
vcKttMi by this Constitution in the govemment of the United 
States, (»r in any department or officer thereof. 

Special Restrictions. 

Skc. 9. Tho migration or importation of such persons as aoy 
of tho states now existing shall think proper to admit, shall not be 
])n)hii)iU;(l by the Congress prior to the year one thousand eight huo- 
dnd and eight, but a tax or duty may be imposed on such import- 
ation, not exc(!(;ding ten dollars for each person. 

Tho privilege of tho writ of habeas corpus shall not be sus- 
IMtndod, unless when, in cases of rebellion or invasion, the public 
Kiifcty may HMjuinj it. 

No bill of attainder or ex post facto law shall be passed. 

No capitation, or other direct tax, shall be laid, unless in propor- 
tion to tho ceimis or enumeration herein before directed to be taken. 

No tax or duty shall be laid on articles exported from auy state. 
No prcforcnco shall be given by any regulation of commerce or rev- 
«'nu(! to tlio |X)rt8 of one state over those of another : nor shall ves- 
M'Ih 1m)uik1 to, or from, one state, be obliged to enter, clear, or pay 
dutioH in another. 

No monoy sliall bo drawn from the treasury, but in consequence 
of ai)propriations made by law; and a regular statement and account 
of the receipts and expenditures of all public money shall be pub- 
lished from time to time. 

No title of nobility shall be granted by the United States : and 
no jwrson holding any office of profit or trust under them, shall, 
witliout the consent of the Congress, accept of any present, emolu- 
ment, office, or title, of any kind whatever, from any king, prince, 
or foreign state. 
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RxeniaeB tf Power Prohibited to the States, 
Sec. 10. No state shall enter into any treaty, alliance^ or con- 
federation ; grant letters of marque and reprisal ; coin money ; 
emit bills of credit ; make any thing but gold and silrer coin a 
. tender in payment of debts ; pass any bill of attainder, ex poit 
Jdcto law, or law impairix^ the obligation of contracts, or grant 
any title of nobility. 

No state shall, without the consent of the Congress, lay any 
imposts or duties on imports or exports, except what may be abso- 
lutely necessary for executing its iuspecticHi laws: and the net 
jnoduce of all duties and imposts, laid by any state on imports or 
exports, shall be for the use of the treasury of the United States ; 
Jiad all such laws shall be sulyect to the revision and control of llie 

CoSlgTCSB. 

No state shall, without the consent of Congress, lay any duty 
of tonnage, keep troops, or ships of war in time of peace, enter into 
any agreement or compact with another state, or with a foreign 
power, or engage in war, unless actually invaded, or in such im- 
minent danger as will not admit of delay. 
ARTICLE II. 
Of the Executive, 

Sec. 1. The executive power shall be vested in a President of 
the United States of America. He shall hold his office during the 
term of four years, and, together with the Vice-President, chosen 
for the same term, be elected as follows : 

Each state shall appomt, in such manner as the Legislature 
thereof may direct, a number of electors, equal to the whole num- 
ber of senators and representatives to which the state may be en- 
titled in Congress: but no senator or representative, or person 
holding an office of trust or profit under the United States, shall 
be appointed an elector. 

The electors shall meet in their respective states, and vote by 
ballot for two persons, of whom one at least shall not be an inhab- 
itant of the same state with themselves. And they shall make a 
list of all the persons voted for, and of the number of votes for 
ftach ; which list they shall sign and certify, and transmit sealed 
to the se^t of the government of the United States, directed to 
tl^e pre8i4ent of the Senate. The president of the Senate shall, 

3* 
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in the presence of the Senate and House of RepresentatiYes^ open 
all the certificates, and the votes sliall then be counted. The per- 
son having the greatest number of votes shall be the President, if 
such number be a majority of the whole number of electors ap- 
pointed ; and if there be more than one who have such majority, 
and have an equal number of votes, then the House of Repres^t- 
atives shall immediately choose by ballot one of them for Presi- 
dent ; and if no person have a majority, then from the five hi^est 
on the list the said house shall in like manner choose the Presi- 
dent. But in choosing the President, the votes shall be taken by 
states, the representation from each state having one vote ; a quorum 
for this purpose shall consist of a member or members from two- 
thirds of the states, and a majority of all the states shall be neces- 
sary to a choice. In every case, after the choice of the President, 
the person having the greatest number of votes of the electors, shall 
be the Vice-President. But if there should remain two or more 
who have equal votes, the Senate shall choose from them by ballot 
the Vice-President. 

The Congress may determine the time of choosing the electors, 
and the day on which they shall give their votes ; which day shall 
be the same throughout the United States. 

No person except a natural-born citizen, or a citizen of the United 
States, at the time of the adoption of this Constitution, shall be 
eligible to the office of President; neither shall any person be 
eligible to that office who shall not have attained to the age of 
thirty-five years, and been fourteen years a resident within the 
United States. 

In case of the removal of the President from office, or of his 
death, resignation, or inability to discharge the powers and duties 
of the said office, the same shall devolve on the Vice-President, 
and the Congress may by law provide for the case of removal, 
death, resignation, or inability, both of the President and Vice- 
President, declaring what officer shall then act as President, and 
such officer shall act accordingly, until the disability be removed, 
or a President shall be elected. 

The President shall, at stated times, receive for his services, a 
compensation, which shall neither be increased nor diminished dur- 
ing the period for which he shall have been elected, £^nd he shall 
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not receiye within that period any other emolument from the United 
States, or any of them. 

Before he enter on the execution of his office^ he shall take the 
following oath or affirmation : — 

*' I do solemnly swear (or affirm) tliat I will faithfully execute 
the office of President of the United States^ and will to the best of 
my ability^ preserve^ protect and defend the Constitution of the 
United States." 

Executwe Powers, 

Sec. 2. The President shall be commander in chief of the 
army and navy of the United States^ and of the militia of the sev- 
eral states, when called into the actual service of the United States; 
he may require the opinion, in writing, of the principal officer in 
each of the executive departments, upon any subject relating to the 
duties of their respective offices, and he shall have power to grant 
reprieves and pardons for offences against the llnited States, except 
in cases of impeachment. 

He shall have power, by and with the advice and consent of the 
Senate, to make treaties, provided two-thirds of the Senators pres- 
ent concur ; and he shall nominate, and^ by and with the advice and 
consent of the Senate, shall appoint ambassadors, other public min- 
isters and consuls, judges of the supreme court, and all other officers 
of the United States, whose appointments are not herein otherwise 
provided for, and which shall be established by law : but the Con- 
gress may by law vest the appointment of such inferior officers, as 
they think proper, in the President alone, in the courts of law', or 
in the heads of departments. 

The President shall have power to fill up all vacancies that may 
happen during the recess of the Senate, by granting commissions 
which shall expire at the end of their next session. 

Duties, 
Sbc. 3. He shall from time to time give to the Congress infor- 
mation of the state of the union, and recommend to their considera- 
tion such measures as he shall judge necessary and expedient ; he 
may, on extraordinary occasions, convene both houses, or either of 
them, and in case of a disagreement between them, with respect to 
the time of adjoiirnment, he may adjourn them to such time as he 
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shall think proper ; he shall receive ambassadors and other public - 
ministers ; he shall take care that the laws be faithfully executed> 
and shall commission all the officers of the United States. 
Impeachment, 
Sec. 4. The President, Vice-President, and all civil officers of 
the United States, shall be removed from office on impeachment 
for, and conviction rf, treason, bribery, or other high crimes and 
misdemeanors. 

ARTICLE m. 

Cy^ the Judiciary. 

Sec. 1. The judicial power of the United States shall be 
Vested in one supreme court, and in such inferior courts as the Con- 
gress may from time to time ordain and establish. The judges, 
both of the supreme and inferior courts, shall hold their offices dur- 
ing good behaviour; and shall, at stated times, receive for their ser- 
vices, a compensation, which shall not be diminished during their 
continuance in office. 

Jurisdiction, fyc. 
'^■* Sec. 2. The judicial power shall extend to all cases, in law 
find equity, arimng under this Constitution^ the laws of the United 
States, and treaties made, or which shall be made, under their au- 
thority ; — to all cases affecting ambassadors, other public ministers, 
und consuls ; — ^to all cases of admiralty and maritime jurisdiction ; — 
to controversies to which the United States shall be a party ; — to 
controversies between two or more states ;-^betweeH a state and citi- 
zens of another state ;~^between citizens of different states ; — be- 
tween citizens of the same state claiming lands und^ grants of dif- 
ferent states, and between a state, or a citizen thereof, and foreign 
states, citizens or subjects. 

In all cases affecting ambassadors, other public ministers and 
consuls, and those in which a state shall be party, the supreme 
court sHkll have original jurisdiction. In all the other cases be- 
fore mentioned, the supreme court shall have appellate jurisdiction, 
both as to law and fact, with such exceptions, and under such reg- 
ulations as the Congress shall make. 

The trial of all crimes, except in cases of impeachment, shall be 
by jury; and aach trial shall be. held in the state where the said 
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crimes ebsiHl have been oominitted ; but when not committed within 
any state^ the trial shall be at such place or places as the Congress 
may by law have directed. 

Treason. 

Sec. 3. Treason against the United States shall consist only 
in levying war against them, or in adhering to their enemies, giving 
them aid and comfort. No person shall be convicted of treason un- 
less on the testimony of two witnesses to the same overt act, or on 
confession in open court. 

The Congress shall have power to declare the punishment of 
treason^ but no attainder of treason shall work corruption of bloody 
or forfeiture^ except during the life of the person attainted. 

ARTICLE IV. 
Miscellaneous Provisions, 

Sec. 1. Full faith and credit shall be given in each state to the 
public acts, records, and judicial proceedings of every other state. 
And the Congress may by general laws prescribe the manner in 
which such acts, records and proceedings shall be proved, and the 
e£fect thereof. 

Sec. 2. The citizens of each state shall be entitled to all privi- 
leges and immunities of citizens in the several states. 

A person charged in any state with treason, febny, or other crime, 
who shall flee from justice, and be found in another state, shall on 
demand of the executive authority of the state from which he fled, 
be delivered up, to be removed to the state having jurisdiction of 
the crime. 

No person held to service or labor in one state, under the laws 
thereof, escaping into another, shall, in consequence of any law or 
regulation therein, be discharged from such service or labor, but 
shall be delivered up on claim of the party to whom such service 
or labor may be due. 

Admission of new States, fyc. 
Sec. 3. New states may be admitted by the Congress into this 
union ; but no new state shall be formed or erected within the ju- 
risdiction of any other state ; nor any state be formed by the junc- 
tion of two or more states, or parts of states, without the consent 
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of the Le^latures of the states concerned as well as of the Con- 



The Congress shall have power to dispose of and make all need- 
ful rules and regulations respecting the territory or other property 
belonging to the United States ; and nothing in this Constitution 
shall be so construed as to prejudice any claims of the United 
States^ or of any particular state. 

Gu(mmJtees. 

Sec. 4. The United States shall guaranty to every state in 

this union a republican form of government^ and shall protect each 

of them against invasion ; and on application of the Legislature^ or 

of the executive (when the Legislature cannot be convened), against 

domestic violence. 

ARTICLE V. 

The Congress, whenever two-thirds of both houses shall deem 
it necessary, shall propose amendments to this Constitution, or, on 
application of the Legislatures of two-thirds of the several states, 
shall call a convention for proposing amendments, which, in either 
case, shall be valid to all intents and purposes, as part of this Con- 
stitution, when ratified by the Legislatures of three-fourths of the 
several states, or by conventions in three-fourths thereof, as the one 
or the other mode of ratification may be proposed by the Congress; 
provided that no amendment which may be made prior to the year 
one thousand eight hundred and eight shall in any manner affect the 
first and fourth clauses in the ninth section of the first article ; and 
that no state, without its consent, shall be deprived of its equal suf- 
frage in the Senate. 

ARTICLE VI. 

JlfuceUoneottf. 

All debts contracted and engagements entered into, before the 
adoption of this Constitution, shall be as valid against the United 
States under this Constitution, as under the confederation. 

This Constitution, and the laws of the United States which shall 
be made in pursuance thereof; and all treaties made, or which shall 
be made, under the authority of the United States, shall be the 
supreme law of the land ; and the judges in every state shall be bound 
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thereby^ any Oaag in the o u m lilutiu B or kwB of any slate to the 
oontraiy notwithntanding. 

The senalDiB and ie|iie88HtatiTeB befcfe lentkned, and the 
membeiB of the seTeial state LegidatareB, and all execatire and 
jadidal ofiEiQerB, both of the United States and of the sereral states^ 
shall be bound by oath or affiimatiao, to sopport this Constitataoo ; 
bat no leligioQS test shall OTer be leqoired as a qoalification to any 
office or puMic trust under the United States. 

ARTICLE Vn. 
Of ike RaHfeaHmL 
The nitificatioa of the oooTentions of nine states shall be suf- 
ficient for the eslabliahmentof this Coostitotkn between the states 
80 ratifying the same. 

Done in conTentioa by the mumimoas consent of the states pres- 
ent the 17th day of September in the year of our Lord one tboo- 
sand seven hundred and ei^ty-seren and of the independence of 
the United States of America the twelfUu In witness whereof, 
we hare hereunto subscribed our names. 

Gkoroe Washikoton, 
Pnaident, and Deputy from Ftrgtmo. 



AMENDMENTS. 
(The conventkMis of a munber of the states haviof, mt the time of adopting the 
CoBstitiitkMi, expre ssed a desire, in order to prerent misconstruction or abase of 
its powen,ttaat ftirUier dedaratoiy and restrictive clanses should be added, C<»- 
gress, at the session begun and held at the ci^ of New Yoric, on Wednesday, the 
4Kh of March, 1789, proposed to the LepBlatares of the several states twelve 
amendments, ten of which only were adopted. They are the ten first following.) 

ARTICLE I. 

Congress shall make no law respecting an establishment of re- 
ligion, at prohibiting the firee exercise thereof^ or abridging the 
freedom of speech, or of the press; or of the right of the people 
peaceably to assemble, and to petition the government for a redress 
ofgrieyanoes. 

ARTICLE U. 

A well regulated militia being necessary to the secuqty of a free 
^te, the right of the people to keep and bear arms, shall not be in- 
longed. 
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ARTICLE UI. 

No mIdioT shall, in time of peace be qoartered in any kouse^ 
without Uio consent of the owner, nor in time of war, bat in a 
manner to he proscribed by law. 

ARTICLE IV. 

The riffht of the people to be secure in their persons, houses, pa- 
pers, and eflfpcts, against unreasonable searches and s^zures, shall 
not Iw violated, and no warnnts shall issue, but upon probable cause, 
supported hy oath or affirmation, and particularly describing the 
place to be soaiched, and the pemons or things to be seized. 

ARTICLE V. 

No person ^all be held to answer for a capital, or otherwise in- 
fimoiis crime, unless on a presentment or indictment of a grand 
jur}\ except in cases arising in the land (^ naval forces, or in tho 
miliUa, when in actual scrrioe in time of war or public danger; 
nor shall any person be sul^jccc for the same offence to be twice put 
in jeopanly of life or limb ; nor shall be compelled in any criminal 
case to be a ^^ntncss against himself, nor be depriyed of life, liberty, 
or property, without due process of law; nor shall private property 
be taken for public use, without just compensation. 
ARTICLE VI. 

In all criminal prosecutions the accused shall enjoy the right to 
a speedy and public trial, by an impartial juiy of the state and dis- 
trict wherein the crime shall have been coomiitted, which district 
shall have been previously ascertained by law, and to be informed 
of the nature and cause of tho accusation ; to be oonfironted with 
the witnesses against him ; to have compulsory process for obtaining 
witnesses in his &vor, and to havo the asastance of counsel for his 

defence . 

ARTICLE Vn. 

In suits at conmion law, where the value in controversy shall ex- 
ceed twenty doUars, the right of trial by jury shall be preserved, 
and no fact tried by a jury shaU be otherwise re-examined in any 
court of the United States, than according to the rules of the com- 
mon law. 

ARTICLE Vni. 

Excessive bail diall not be required, nor excessive fines iftiposed, 
nor cruel and imasaal punishments inflicted. 
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ARTICLE IX. 
The enumeration in the Constitulion^ of certain rights, shall not 
be oonstnied to deny or disparage others retained by the people. 

ARTICLE X. 

The powers not delegated to the United States by the Constitu- 
tion^ nor prohibited by it to the states, are reserved to the states re- 
spectively, or to the people. 

ARTICLE XI. 

The judicial power of the United States shall not be construed 
to extend to any Suit in law or equity, commenced or prosecuted 
against one of the United States by citizens of another state, or by 
citizens or sulgects of any foreign state. 

ARTICLE XII. 

The electors shall meet in their respective states, and vote by 
ballot for President and Vice President, one of whom, at least, shall 
not be an inhabitant of the same state with themselves ; they shall 
name in their ballots the person voted for as President, and in dis- 
tinct ballots the person voted for as Vice President : and they shall 
make distinct lists of all persons voted for as President, and of all per- 
sons voted for as Vice President, and of the number of votes for each, 
which lists they shall sign and certify, and transmit sealed to the seat 
of the government of the United States, directed to the president of 
the Senate ; the preddent of the Senate shall, in the presence of 
the Senate and House of Representatives, open all the certificates, 
and the votes shall then be counted : the person having the great- 
est number of votes for president, shall be the president, if such 
number be a majority of the whole number of electors appointed ; 
and if no person have such majority, then from the persons having 
the highest numbers, not exceeding three, on the list of those voted 
for as president, the House of Representatives shall choose imme- 
diately, by ballot, the President. But in choosing the President, 
the votes shall be taken by states^ the representation from each state 
hafing one vote ; a quorum for this purpose shall consist of a mem- 
ber or members from two-thirds of the states, and a majority of all 
the states shall be necessary to a choice. And if the house of rep- 
resentatives shall not choose a President whenever the right of 
choice shall devolve upon them, before the fourth day of March next 

4 
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followiiig^ then the Vice President shall act as President^ as in the 
Case of death or other constitutional disahility of the President 

The person having the greatest number of votes as Vice President, 
shall be the Vice President^ if such number be a majority of the 
whole number of electors appointed ; and if no person have a ma- 
jority, then from the two highest numbers on the list, the Senate 
•hall choose the Vice President : a quorum for the purpose shall oon^ 
sist of two-thirds of the whole number of senators, and a majority 
of the whole number shall be necessary to a choice. 

But no person constitutionally ineligible to the office of president^ 
■hall be eligible to that of vice president of the United States. 



PLAN OF THE UNION. 



Questions concerning the distribution of powers 
among the different branches of government, are in all 
countries perhaps the most difficult and perplexing that 
can possibly occur. Upon the proper adaptation of 
this distribution to the various interests of communi 
ties, their governments depend almost entirely for sta- 
bility, justice, and efficiency. In this country, particu- 
larly, they become invested with transcendent magni- 
tude and importance. Embracing, as it does, a vast 
extent of territory, stretching from the frigid regions of 
the north even to the flowery fields of Ihe sunny 
south — on one side washed by the Atlantic's billows, 
on the other fanned by Pacific's soft breezes — inhabited 
by men of every hue and clime, by some of almost 
every tongue and kindred, and of all occupations — its 
interests are necessarily vast and various. Thus va- 
rious, perplexing indeed must have been the task of 
applying to them the powers of government. Yet, 
mighty as it was, it has been performed by our federal 
and state conventions, in a manner attesting the 
greatest wisdom and patriotism, and giving them title 
to the highest rank as statesmen. While it is ac- 
knowledged on all hands that our prosperity and great- 
ness were originated by and still depend upon it, 'tis 
strange indeed that the manner in which this distribu- 
tion has been made, has excited so little attention. 
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The fact that our glory and happiness as a nation de- 
pend thereon, being so well attested by experience, 
should be sufficient to elicit for it the most careful at- 
tention. Yet, strange as it may appear^ it has failed 
in latter years to excite it, and, though absolutely ne- 
cessary to a proper understanding of our government, 
it has elicited the attention of but a small portion 
of the community; and even these, for their folly as 
some considered it, have been sneeringly termed mere 
theorists, and men of peculiar political notions. But 
«that time seems now to be past, and^ it is to be hoped 
for the sake of our system, past for ever. A spirit of 
inquiry is now abroad. Knowledge of political science 
is being more widely diffused. The light of political 
wisdom, beaming from many a splendid intellect, is 
fast dissolving the obscurity with which party has en- 
veloped our constitutions of government. The dis- 
tribution of power as established thereby, is becoming 
day after day more palpably apparent. The striking 
contrast of the present with the past, wrought confess- 
edly by the peculiar wisdom and fitness of that distri- 
bution, begins to excite the curiosity of the masses, de- 
manding attention from all who aspire to the title and 
place of statesmen. Indeed, great contrariety of opinion 
exists, as to the manner of this distribution — opinions 
diametrically opposite, which necessarily give to the 
acts of politicians entertaining them, tendencies as op- 
posite, eventuating in results, the one for good the other 
for evil. This difference of opinion, in regard to a sub- 
ject of such great importance, is an additional and im- 
perative reason for its examination. Involving, how- 
ever, as it does, the fundamental principles of the gov- 
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ernment^and constituting the chief distinction between 
parties, an impartial execution of the task is rendered 
quite difficult, and in a work of so narrow limits it must 
be briefly accomplished, yet it shall be with candor and 
carefulness. 

Some, having erroneous views of the American doc^ 
trine of popular sovereignty, are impressed with the 
idea that popular majorities are invested with supreme 
sovereignty. They suppose, in order to reconcile the 
Constitution with this idea, that it is the creature of a 
popular majority, and that in it is acknowledged their 
sole and at^olute right to rule. So deeply impressed 
are some with this idea, they Cannot perceive wisdom 
or justice in any constitution in conflict with it. Be- 
ing forced by experience to acknowledge these as char- 
acteristics of ours, they, as much without reflection as 
without hesitation, concluded that it cannot conflict 
with the idea that a majority of the people should rule. 
But this is not the American doctrine. There is in- 
deed nothing in any of our constitutions, or in that of 
any free government, that affords the least foundaiion 
for so monstrous an idea. It is opposed to those just 
and honorable principles, termed the law of nature, by 
which individual sovereignty is distinctly acknow- 
ledged. By almost every writer on the law of nations, 
the relation between sovereign states is assimilated to 
the relations between individuals in a state of nature, 
in order distinctly to illustrate their character — and in- 
deed the principle that majorities are sovereign has no 
sanction but in governments established by force, and 
indeed while it can be deduced from no other premi- 
ses, leads inevitably to the conclusion that ^^ might is 
4# 
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rights To submit every thing to the rule of major- 
ities, would be to subject minorities to their despotic 
control, and such a government would not be less a 
despotism, because of the number of despots. Indeed, 
for that season, it is more objectionable than the rule 
of a single despot. For while the latter possesses the 
advantage of energy and secures the greatest responsi- 
bility to the people, the former is entirely devoid of 
these, possessing no redeeming qualities whatever. 

How the idea, that majorities have a right to rule, 
became as prevalent as it has, is difficult to be imagined. 
Being entirely unacquainted with any arguments in 
support of it, and being affirmative in its character, it 
would seem sufficient to deny it. But in addition to 
the objection urged above, we submit that its conse- 
quences, if extended, would subject a small commu- 
nity to a larger one, a thinly inhabited state to the 
government of a more populous one, thereby destroy- 
ing equality among sovereignties, completely subvert- 
ing the whole foundation of the law of nations, and 
subjecting the minority of mankind to the complete, 
absolute, and despotic control of the rest. It cannot be 
a natural right; and in no classification of natural 
rights, by any writer upon ethics, is it embraced. It 
is purely adventitious, derived from the assent of the 
governed, and subject to such limitations as propriety 
may lead them to impose. 

In fact the very object of constitutions is to impose 
those limitations, by distributing the powers of govern- 
ment among the various interests of communities, so as 
to secure them from the intolerable tyranny to which 
the absolute rule of majorities would necessarily sub- 
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ject thera. Where the interests of all constituting a . 
community are the same, it is perhaps well that ma- 
jorities should rule; because they are more likely to 
embrace a greater amount of intelligence than minori- 
ties, and their interests being the same, selfishness 
making them partial, will only secure the more care 
for the general welfare. But when those interests 
are diversified, as. always they are in every communi- 
ty of much extent, or advanced in civilization, the 
powers of government should be so distributed as to 
protect the weaker interests against the dominion of 
the stronger. The progress of government, in the 
earlier periods of the world, presents the most striking 
concurrence with this theory. While their interests 
remain the same, we find mankind under the control, 
to a great extent, of their natural guardian ; but as they 
increased in numbers, and their interests became di- 
versified, to the same extent, we perceive this or the 
federal principle gradually interweaving itself with 
the patriarchal form of government. It obtained to a 
considerable extent in the ancient Hebrew constitu- 
tion ; and after the demise of Moses, and of Joshua, 
whose government must be regarded more as njilitary 
than as civil ; it was adopted as a fundamental theory. 
The twelve tribes for fully five centuries continued 
this principle, and were held together more after the 
fashion of a confederation of independent states, than 
as forming a single consolidated empire. It is indeed 
true that the opposite theory, that of considering the 
community as a unit, has prevailed from the remotest 
periods over the greater poilion of Asia. But the 
other, or federal principle, has ever formed a distin^ 
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guishing characteristic of the governments of Europe. 
Greece may be cited as an example of this in ancient 
times, and the Teutonic states in later times. That 
such was the theory of the Grecian states, none will 
deny who have any acquaintance with the history of 
their formation. So far as the assertion is concerned 
in regard to the Teutonic states, (erroneous views 
having been long entertained of the manner of their 
formation,) we deem it will suffice to quote from a 
writer of high authority. Mr. Palgrave, a writer upon 
tlie British Constitution, says, ^^They were assem- 
blages of septs, clans, and tribes ; they were confeder- 
ated hosts, and armies, led on by princes, magistrates, 
and chieftains, each of whom was originally indepen- 
dent, and each of whom lost a portion of his pristine 
independence in proportion as he, and his compeers, 
became united under the supremacy of a sovereign, 
who was superinduced upon the state, first as a milita- 
ry commander, and afterwards as a king. Yet, not- 
withstanding this political connection, each member of 
the state continued to retain a considerable portion of 
the rights of sovereignty. Every ancient Teutonic 
monarchy must be considered as a federation ; it is not 
an unit of which the smaller bodies politic therein 
c«intained are the fractions, but they are the integers, 
and the state is the multiple which results from them. 
Dukedoms and counties, buighs and baronies, towns 
and townships, and shires, form the kingdom ; all in a 
certain degree strangers to each other, and separate in 
jurisdiction, though all obedient to the supreme execu- 
tive authority. This general description, though not 
always strictly applicable in terms, is always so sub- 



stantially and in effect ; and hence it becomes neces- 
sary to discard the language which has been very gen- 
erally employed in treating on the English Constitu- 
tion. It has been supposed that the kingdom was re- 
duced into a regular and gradual subordination of gov- 
ernment, and that the various legal districts of which 
it is composed, arose from the divisions and sub-di- 
visions of the country. But this hypothesis, which 
tends greatly to perplex our history, cannot be support- 
ed by fact, and instead of viewing the Constitution as 
a whole, and then proceeding to its parts, we must ex- 
amine it synthetically, and assume that the supreme 
authorities of the state were created by the concentra- 
tion of the powers originally belonging to the members, 
and corporations of which it is composed." This is 
the theory upon which also is founded the political 
system of the United States. The sovereignty of the 
colonies from which they sprang, was distributed among 
towns, boroughs, and shires, which, combined, formed 
the government of each. These governments also, 
though some of them were connected temporarily by 
league for certain purposes, and all of them by the 
bond of a common executive, were yet, in regard to 
their sovereignty, entirely separate and distinct. If 
proof be needed for this, it may be found in the very 
fact that leagues were formed ; and moreover, it is ful- 
ly attested by their separate charters — by their separate 
actions In matters relating to the defence of their terri- 
tory, and by theirseparate and sometimes countervailing 
legislation. But however this may be, by the high au- 
thority of that instrument, which declared their separate 
national existence independent of Great Britain, they 
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were termed free and independefii states^ rather thao 
a free and independent state. They were subsequent- 
ly regarded as such, in an address of Congress to the 
states, when the plan of the confederation was agreed 
upon. It declares that our continent was divided into 
so many sovereign and independent communities; 
and in the second article of the confederation we have 
the indubitable, positive, and conclusive assertion, that 
*' each state re/at/w its sovereignty, freedom, and in- 
dependence." The use of the word retain^ with the 
rest of this clause, establishes that in regard to these 
three things, both before and during the confederacy, 
they remained the same. If, then, their character in 
this respect has been at all m'^dified, it must be the 
effect of the present Constitution, as the confederation 
so explicit upon this subject, existed till its adoption. 
To establish that such has not been the effect of the 
present Constitution, conclusive arguments may be 
drawn from the history of its formation, and the instru- 
ment itself. The convention which framed it, was 
appointed by a portion of the state governments, and 
each of its members received their authority from their 
respective governments. They voted by states in 
framing it, and when completed agreed to it, as states, 
standing upon a perfect equality without reference to 
population. Acting in the same capacity, they trans- 
mitted it to Congress, to be submitted to the states for 
ratification. This being done, it was ratified by each 
state, acting in its separate and sovereign capacity, 
combining itself in union with the others, solely by its 
own separate acts. These facts of recent occurrence, 
and about which there can be no doubt or quibble, 
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well accord with the first words of the preamble, de- 
termioiiig their meaning to be '' the people of the United 
StctieSj^^ not as members of one consolidated commu-^ 
nity, but of separate and distinct nations. How it is 
possible^ in view of these facts altogether uncontested, 
and of too late a date to admit of being so, to regard 
the Constitution otherwise than merely as a compact 
between sovereign states, we are not able to imagine* 
But besides &cts of such imposing character, we are 
happily enabled to adduce the highest authority. In 
the ratification of the jealous and intelligent state of 
Massachusetts, which all will admit to be as much op^ 
posed to this idea as any in the union, we find the 
following language : 

" The convention, having impartially discussed and 
fully considered the Constitution of the United States 
of America, reported to Congress by the convention 
of del^ates from the United States, and submitted to 
us by a resolution of the general court of said com- 
monwealth, passed the 25th day of October last past, 
and acknowledging with grateful hearts the goodness 
of the Supreme Ruler of the universe, in aflfording 
the people of the United States, in the course of his 
providence, an opportunity, deliberately and peaceably, 
without fraud or surprise, of entering into an explicit 
and solemn compact with each other, by assenting 
to and ratifying a new Constitution, in order to form 
a more perfect union, establish justice, &c., assent 
to and ratify the said Constitution for the United 
States of America." The Constkution is thus shown 
to be a compact, and that not a mere social compact 
between individuals, but between states, or, in other 
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words, between the people of the United States, and 
not between the people of a United State. The 
people of the United States could not, in any other 
capacity than as states, retract from their respective 
constitutions, which cannot be denied to have been 
absolutely necessary to the adoption of the compact; 
nor could they in any other capacity than as states, bind 
their citizens to the observance of it. The people of 
a majority of the states, or a majority of the whole 
people collectively, as one great consolidated commu- 
nity, could not have imposed the least obligation upon 
any one dissenting state. The people of Virginia, as 
such alone, had a right to bind their state; and so the 
other people their respective states. As well might 
the United States be bound by a majority of the whole 
world, and be subjected to a monarchial form of 
government, as one of those states be bound by the 
mandate of the others. The compact then rests solely 
on the sanction and the plighted faith of the stcUeSy 
its parties ; and so its observance, by their people, is 
made obligatory solely by their own respective ratifi- 
cations. Otherwise, (which is contrary to fact,) North 
Carolina and Rhode Island would have been mem- 
bers of the union, and their citizens amenable to its 
government, at the time it commenced operations. 
Hence, we see reason combines with history to attest 
itsunanimous adoption. By virtue of this union alone, 
a state owes to its co-states obedience to the compact, 
and the acts of the government constituted thereby, so 
far as they shall be in conformity with it. This is cer- 
tainly and incontestably true, and the conclusion inevi- 
table, that if that government by any act transceod its 
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aothority, (having none other than that granted by the 
compact,) a state may relieve its citizens from obe-* 
dience to such act, without breach of plighted faith. 
Here the question naturally presents itself m to who 
shall judge •f the acts of this government, or agent, 
for executing the compact. Just as naturally the an- 
swer foUows^^the principals or parties to the compact 
But those opposed to this doctrine, object, as this as- 
sumes for a state the right to judge the extent of ob- 
ligations imposed by the compact. We admit it does, 
but not as an objection ; and none possessing a correct 
knowledge of international law, will urge it as such. 
Surely there is no principle better settled than that the 
parties to a compact have a right to judge of its extent 
— how far and for what they are bound. Reason and 
a most unexceptionable unanimity of authority com- 
bine to establish it, and so firmly fixed is the principle, 
that it would indicate stultity to attempt to shake it. 
As individuals in a state of nature, bound by no law 
but the law of nature, have a right to judge for them- 
selves as to compacts made between them, so states, 
sovereign and independent, have a right to judge of 
compacts which they make. But yet it may be ob- 
jected that the states, by the terms of the compact, 
have transferred their sovereignty, or, which is the 
same thing, a right to judge of it. For it cannot be 
denied that those possessing the right of final judg- 
ment as to the powers of a state, possess also, ipso 
facto, the sovereignty of that state ; for it is this very 
right which of itself constitutes sovereignty. If then 
the states have transferred such right, their sovereignty 
has passed with it, for they are evidently one and in- 
5 
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separable. Moreover, if any such transfer has been 
made, it must have been to the United States them- 
selves, and not to the general or any other govemmeDt', 
for governments, according to the well-established 
American doctrine upon this subject, cannot possess, 
but only represent sovereignty. Besides, it may be 
seen from the 10th amended article, that all powers 
delegated by the Constitution, have been to the United 
States only. Now the evident effect of the transfer in 
question, if made by each state to all the others, would 
be to destroy their separate existence, and concentrate 
their sovereignty in one single, consolidated commu- 
nity. The basis upon which our state constitutions 
rest, and that upon which, it has been shown, the 
federal compact rested, would thereby be entirely 
removed, and our whole political fabric, state and 
federal, grand, elaborate, sublime as it is, must fall 
into general wreck and ruin, or, if it exists, exist only 
upon the frail foundation of the implied assent of this 
one, mighty, consolidated people. Standing upon such 
a foundation, who would not tremble in expectation of 
its fall, its speedy fall ? Is there no voice from the past 
that would awaken fear? Does not experience teach 
us that soon the mandates of the compact would be 
drowned in the thundering decrees of majorities — that 
breach after breach would be made upon it, and the 
state constitutions, those ramparts of our liberties, 
left undefended by that sovereignty which reared them, 
would soon be demolished ? Surely such is the lesson 
of the past. All parties, however they disagree as to 
other things, concur that, time and again, the over- 
whelming power of majorities has caused infiactions 
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of the Constitutioii. May we not then most reason- 
ably conclude that a delegation of power, which inevi- 
tably would lead to consequences so sadly dreadful, has 
not been made? Moreover, it is certain that the one, 
consolidated community, (to whom alone the transfer, 
if made at all, has been made,) great and mighty as it 
would be, in possession of such a power — supreme 
and competent for all the powers of government, as 
sovereignty must be — cannot, in &ct, add to or detract 
from our state constitutions one single power, or 
amend one syllable of the compact, except in the 
mode directed by the separate people of the stales. 
If this be true, (as it is notoriously,) how is it possible 
to imagine that the sovereignty of the states has been 
transferred and concentrated into one community? It 
is not so; it cannot be so. To the American mind, 
the idea of a sovereign community sufcjected to forms 
of government by the will of others than their own, 
> and possessing no power to alter or abolish those forms 
of government, is most monstrous and revolting. 

Again, the separate existence of the states is recog- 
nized by the Constitution, over and again, from begin- 
ning to fend, and that, too, not in occult insinuations, 
but in language clear, and indubitable — language 
around which even the mightiest minds, striving with 
all the politician's tact, and the demagogue's deceptive 
ingenuity, have tailed to weave the web of mystery. 
•The Constitution, in first words of its preamble, pro- 
claims as its creators, and its high authority, not the 
people of the United State, but the people of ^' the 
United States.^^ The 2d sect of the 1st arL requires 
that representatives and direct taxes (those powerful 
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hntraments to control govemmeDta) sball be appor* 
tioned, not equally among a eoosolidated people, but 
among the several states, and that according to a stand* 
ard, which ill accords with the idea of a single peo- 
ple — a standard, the basis of which is neither weakb, 
extent of territory, nor absolute numbers, but altogether 
arbitrary, and evidently the effect of compromise be- 
tween sovereign states. Besides, in apportioning to 
each state its number of representatives, unrepresented 
fractions must always remain, which together constitute 
a number too vast and important to be unrepresented, 
if ours is the representative government of a single 
cotnmunity. Again, the 3d sec. of the same article 
commences with the declaration that '' The Senate of 
the United States shall be composed of two senators 
from etxek state, chosen by the Legislature thereof j* 
thereby recognizing the equality of small and laige 
states, which, unjust as it would appear, considering 
them as mere districts of one vast empire, is yet in 
perfect accordance with the idea of their sovereignty, 
and with that idea only. By the clause cited* the 
existence of the state governments, under the control 
of none other than the states themselves, is rendered 
absolutely necessary for the existence of the federal gov- 
ernment, and consequently, for the operation of the com- 
pact. Thus we see that the separate and continued ex- 
istence of the parties, without which the compact must 
be void, is clearly and firmly established by it 

The 1st sec. 2d article also furnishes a strong and 
powerful defence of the position we take. It places 
th^ choice of President entirely under the control of 
the states, and fixes a standard of influence, alike ar- 
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bitraiy with those for the election of repieseDtatives 
and senators — a standard by which even a minority 
of tlie collective people are impowered to elect, even 
in defiance of majorities. So it will appear from the 
following table, prepared from the census of 1840. 



STATES. 


Elecwra. 1 ^^**^ Populmlfto. Tow! Populaiwn. 


Ntw Vork, 


36 




2,378,890 




2,428,921 




Peaairylvaaia, 


26 




1,676,115 




1,724,033 




•Obio/ 


33 




1,502.122 




1,519,467 




Virgioii, 


17 




lah^m 




1^39,797 




KuDiuckT, 


1^2 




590/2Ii3 




779,628 




K. CaroliuR. 


1^ 




4&4370 




753,419 




Ifuliana^ 


n 


137 


678,6^8 


8,051,916 


685,&i66 


9,131,331 


Tennessee, 


13 




640,527 




B*i9,210 




Mftniacbufl«Ui, 


12 




729,030 




737,6^ 




Georgia, 


10 




4y7>e95 




fcy 1,392 




S. Cu-oliD«, 


9 




2S9,0ii*4 




594,39B 




Alttbuna, 


3 




335. IH5 




590,756 




Mjuiie» 


9 




fitX),438 




501,793 




lilinoiA, 


9 




472,254 




476,183 




MuylEiid, 


8 




317,717 




469,232 




MitAooH, 


7 




323,8^ 




3»3.70a 




Mississippi, 


6 




179,074 




375,651 




New Jersey. 


7 




361,638 




373,306 




LfOaJeinD^j 


6 




158>457 




3d2,311 




COQDCCtiCUtt 


G 




301,856, 




310,015 




Vermont, 


6 




291,218 




29l,94S, 




N, Hmnpibire, ' 


6 




5»4,036 




384,574 




MicbigAD, 


£ 




211,560 




212.267 




B. UJukI, 


4 




105.587 




108,830 




Arkaiisaj. 


3 




77,174 




97,674 




DeJaware^ 


'6 


138 


.58.5G1 


6,004,959 


78,065 


7,758,926 



So it issiiown, regarding the white population alone, 
or the total, the last mentioned states containing a pop- 
ulation far less than the others, appoint a majority of 
electors, and are thereby enabled to elect the President. 
This furnishes a most powerful argument in support 
of the theory we advance. For it is a circumstance 
that cannot be reconciled with any other, and espe- 
cially with that of a consolidated community. Deem- 
ing the doctrine of distributed sovereignty sufficiently es- 
tablished by the arguments already advanced, we omit 

. . 5# 
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the examination of many other clstuses equally strong 
in support of it. 

In view of the facts alluded to already, notorious as 
they are, it is strange indeed that any are found advo- 
cating the doctrine of consolidation, yet stranger still 
to find in the lead of such some among the greatest of 
our countrymen — men of gigantic talent, extensive 
erudition, and transcendent genius, whose integrity and 
patriotism cannot be doubted, attested as it is by most 
distinguished services, and lives of devotion to their 
country. How comes it then — can it be to mislead? 
There is not a thought of them but awakens gratitude, 
and assures us they would have scorned to deceive. 
How then is it to be accounted for? Can it be party 
prejudice? Their liberal views would seem to answer 
otherwise ; but yet perhaps they may have been un- 
conscious victims of its power, for oft it seeks the 
mightiest minds as such and steals upon the most ob- 
servant, unobserved. Still charity inclines to solve 
the question otherwise, and trace its answer in their 
needless jealousies, unfounded fears and mistrust of 
the union as it is. Leaving this subject, we now turn 
to examine the distribution of the delegated powei-s 
among the three departments of the agent or govern- 
ment, provided by the compact for its execution. 



DISTRIBUTION OF THE POWERS OF GOVERNMENT. 

All governments consist of a combination of three 
great and fundamental powers — the executive, the 
legislative, and judicial. The mode and extent of 
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their exercise constitute the distinctive features of all 
governments. In a despotic government they exist 
to an unlimited degree. If exercised by the will of a 
single person, the government is termed an absolute 
monarchy. If confided in the same degree, to a par- 
ticular class of persons, it may be termed an absolute 
aristocracy. If exercised by the people at large, it is 
an absolute democracy. If each of these powers be 
exercised by distinct functionaries, the government is 
then said to be mixed — this is the most general de- 
nomination, and applicable to most governments. If 
the executive be liereditary, and vested in a single 
person, it may be termed a mixed monarchy. If 
hereditary, and vested in particular persons, or select 
classes, it is called a mixed aristocracy. If it be dele- 
gated to a representative, chosen by, and from the com- 
munity at large, it may be termed a mixed democracy 
or republic. This last class, and indeed all others, 
except an absolute monarchy, may be divided into sim- 
ple and compound — simple when it is purely national, 
or federal, and compound when it partakes the nature 
of both. Our government may be properly classed in 
this last division, which will hereafter more clearly ap- 
pear. The division of these three great powers has 
been esteemed among enlightened statesman as indis- 
pensable to a free government. So well persuaded 
were the framers of the Constitution, of the truth of 
this principle, that their first resolution was, that "a 
national govemment ought to be established, consist- 
ing of a supreme legislative, judiciary, and execu- 
tive." Some have even proposed that these powers 
should be entirely separated. But this doctrine, though 
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plausible at first view, has been advocated only by 
theorists, and is utterly unsupported, either by. experi- 
ence or reason. It has been considered by the most 
profound, and erudite philosophers, not only as im- 
practicable, but productive of the very evils which 
are intended to be avoided, by a general separation. 
Montesquieu, in a treatise on the English ConstitutioD, 
says, '' When the legislative and executive are united 
in the same person, or in the same body of magis- 
trates, then there can be no liberty; because apprehen- 
sions may arise, lest the same monarch, or senate, 
should enact tyrannical laws, to execute them in a ty- 
rannical manner. Again, there is no liberty, if the judi- 
ciary power be not separated from the legislative and 
executive. Were it joined to the legislative, the life 
and liberty of the subject would be exposed to arbi- 
trary control ; for the judge would be the legislator. 
Were it joined to the executive power, the judge 
might behave with violence and oppression. There 
would be an end of every thing, were the same man, 
or the same body, whether of the nobles, or of the 
people, to exercise these three powers — that of en- 
acting laws, that of executing the public resolutions, 
and of trying the causes of individuals." But this 
language must not be construed in favor of an entire, 
but of a general separation, for it is used in approba- 
tion of a constitution, which recognizes, in each de- 
partment of its government, some power appertaining 
to the others. It is used to show the tendency of ab- 
solute governments, and that all of these powers should 
not be exercised 43y the same man, or body of men. It 
must be regarded in this limited sense, when applied to 
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the CoDStitution of the United States, for it, also^estab- 
iishee an occasional mixture of these powers. This par- 
tial connection of them was formerly urged as a chief 
objection to our Constitution, and strange to tell, even 
in our enlightened times, since experience has demon- 
strated its propriety, it is still considered a prominent 
defect — but such objections are wild, speculative, and 
unfounded, and more frequently urged by visionary 
and ingenious theorists, than by practical men. Cer- 
tainly, no one professing much knowledge of human 
nature, will deny that there exists in republican forms 
of government, a tendency to aggrandize the legisla- 
ture. Philosophy, with arguments the most conclu- 
sive, in accordance wtih common sense, and harmo- 
nizing with the sure and sound teachings of experi- 
ence, has fortified this truth beyond the attacks of sub- 
tle ingenuity, and established it as one, the most certain 
and indubitable. It is because in such governments 
the executive and judiciary powers are limited, and 
embraced within a small compass, while on the other 
hand the legislative is a numerous department, and m- 
vested with powers far more important and extensive, 
and consequently possessing greater influence. It is 
liable to be influenced and actuated by those inordi- 
nate excitements which sometimes, yet seldom, inflame 
the populace, and derange the public mind. Sub- 
missive to the voice of interest, and regardless of mere 
constitutional limits — they seek to do the will of a 
majority, and though it be but the effect of blind pas- 
sion, and temporary delusion, they obey without reluc- 
tance the dictates of the multitude. Whether actuated 
by motives good or bad, by that noble incentive — the 
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will of tbe people, or by a selfish desire to secure their 
re-election — whether uiged on by reason or passion, 
directed by judgment, or alhired by the beauty of 
visionary schemes — whether persuaded by the voice 
of e^cperience, or deceived by ingenious sophistry — 
whet|ier led by the demands of justice, or misled by 
partisans, and fired with the wild declamation of de- 
signing demagogues, under all circumstances, it is re- 
garded as the representative will of the people. Swell- 
ed with its influence, and the pomp and power of 
numbers — it is swayed by popular excitement, and 
liable to be agitated, till, like a torrent that has burst 
its natural limits, it may overleap the bounds assigned 
it, and probably made more impetuous by the strong 
current of public favor, it may sweep in its destruc- 
tive course, over the ruins of the executive and judi- 
ciary. Let those who doubt these remarks hearken to 
the warnings of history — ^let them but revert to the 
history of these states, for it is unnecessary for this ob- 
ject to search the musty records of antiquity, let them 
but look back to the former history of Virginia, and 
there learn that this power is encroaching.* Consider- 
ing then the vast power of our legislature, and its tend- 
ency to a^randizement, is it wise that it should be 
without check? Its trusts are delicate, and of the most 
important nature, those which it is most difficult to ex- 
ercise with moderation and prudence; to impose taxes, 
duties, imposts and excises, to regulate commerce, to 
borrow, coin and appropriate money, to raise and sup- 

^ In December, 1776, and again in June, 1781, a proposition was 
made in the Virginia House of Delegates to appoint a dictator, 
inyested with supreme power, cItU and military. — See JefftnimU 
JlTotes on VvrguM^ page 134. 
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port armies, and a navy, and to determine the means 
of carrying into effect all its powers, &c. 

Can it be safe to entrust such powers to a numerous 
and unchecked assembly, whose immediate interest it 
is to conform its actions to the sometimes delusive 
opinions of a majority, or will a mere constitutional 
limit — ^mere writing on parchments — form a sufScient 
barrier to the excesses of political excitement? Will 
it cool the fury of parties, or save us from its ill ef- 
fects — will it shield us against usurpation, or thwart 
the designs of the traitor — will it curb ambitious long- 
ings, or palsy the tongue that would with honeyed 
words allure to ruin ? Will it wither the hand that 
grasps a kingly diadem, or unnerve the arm that seeks 
to sway a Caesar's sceptre? Never without some pow- 
er, actual and available, to guard it . and see that it be not 
passed. But even admitting a mere written prohibi- 
tion to be sufficient, who shall tell the magic words 
with which to form the mighty sentence? Never yet 
have human hands inscribed them, or human lips pro- 
nounced them, and mocking echo only can reply, 
till poor humanity has doffed its depravity, and glows 
in its original splendor of god-like perfection. Upon 
the hardened heart of man the words of God himself 
£9dl powerless, unless enforced by the power of his 
might Can the words of his creatures be supposed 
to possess a greater influence? Religion, wisdom, and 
experience combine to prove the contrary, and so 
thought the sages of the federal and state conventions, 
who, by the will and power of the people, constituted 
the executive a component of the legislature, and ira- 
poweied the judiciary to decide the constitutionality 
of their acts. 
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DIVISION OF TH£ LSGISLATURE. 
The first sectioD of the first article of the Constitu- 
tioD confides the l^slative power to '' a Congress of 
the United States, which shall consist of a Senate and 
House of Representatives," thereby dividing the legis* 
lature into two separate and independent branches. 
Whereas, under the confederation, this power was 
vested in a single body of men, we are naturally led to 
inquire the reason for its division. The propriety of 
it has been much doubted by a few of great erudition 
and profound judgment. But its utility has been so 
well determined by a long experience, it is generally 
admitted, and in the present day there are not many, 
who have respect for their judgment, who would un- 
.dertake to question it. The important object to be at- 
tained by it was to form a barrier to measures for person- 
al interest, and carried by the force of great personal 
popularity, and to guard against the evil consequences 
of excitement, and speedy and precipitate legislation, 
prompted by the passion and party intrigue, which it 
seems has ever governed single legislative ass^nblies. 
In a great measure this object is attained ; for though it is 
possible, it is not probable, that a law will be adopted 
with haste, without sufficient reasons, or without due 
examination, when submitted to the deliberate inves- 
tigation and discussion of two distinct assemblies, sep* 
arated from each other, chosen for different periods^ 
and in different modes, and to a certain extent jealous' 
of each other's proceedings. The history of many gov* 
ernments teaches us to shun the echeme of a single 
legislative body ; for in the past, we find many and 
melancholy fruits of the unsoundness and instability of 
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those governments which have adopted it We ever 
find them impatient and impetuous, actuated to hasty 
and unwise action by strong excitement, and rendered 
reckless of their duties by passion and prejudice, 
The truth of these remarks is well established by the 
fate of Athens, Venice, and Prance. Of this latter 
government an eminent commentator on our Constitu* 
lion, in discussing this subject, remarks, ^' she stands a 
monument of the folly and mischiefs of the scheme." 
Pennsylvania and Georgia, in the early stages of their 
governments, furnished examples of this scheme. But 
a short es:perience was with them sufficient to attest 
its folly. Indeed, history of such governments, both 
ancient and modern, is filled with sad examples, but 
none aflfords more striking ones than those of the Italian 
republics, which burst upon the political darkness of 
the middle ages as bright meteors, which flashed for a 
moment with resplendent brightness, then faded and 
passed away, leaving their communities in a lamenta- 
ble state of woful wretchedness and desperation, and 
again enveloped in a still deeper gloom of anarchy 
and misrule. Our legislature is therefore divided in 
order to shun the bad effects which were consequent to 
the impetuosity, the inconsiderateness, and the fierce 
and furious passions, which ever characterized single 
legislative assemblies. After it was resolved by the 
convention- that the legislature be divided, questions of 
much importance arose as to the organization of each 
division, which eventuated in the establishment of a 
senate and house of representatives. Though this 
resulted in a great measure from the peculiar political 
6 
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situation of the country, its practicability has been fully 
sustained by experiment, and it was no less prompted 
by justice than by sound policy. 



HOUSE OF REPRESENTATIVES. 

^ The next section of the first article contains the struc* 
ture of the House of Representatives, which it will ap- 
pear tends more to a national than federal character. 
It is "composed of members chosen every second year 
by the people of theseveral states." The termforwhich 
they are chosen is such as will enable them to acquire 
a knowledge of the situation and necessities of the 
community for which they are to legislate. It should 
not be so long as to make them forgetful of their con- 
stituents, or lose sight of their dependence upon 
them; nor should elections be too frequent; for it 
would have a tendency to disparage the office, and 
would too often intercept domestic pursuits; neither 
should they be seldom, because of the excitement their 
rareness would produce. Considering these general 
reasons, together with the vast extent of our territory, 
and the numerous interests and occupations of the 
community, two years may reasonably be deemed a pro- 
per term of office. ^That the represetitative should be 
elected directly by the people, is also proper; for if he 
be elected indirectly, or by particular bodies, deputed 
for that purpose, his responsibility to the people would 
be thereby lessened, because he would be induced to 
look to these bodies alone as his constituents, and 
might perhaps be governed by their opinions, and 
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slavishly serve their interests in order to secure his re- 
election. As to the proper qualifications of an elector, 
such was the great contrariety of opinion existing 
among the states, that it was unlikely they could be 
reduced to uniformity ; and moreover, it was probable 
the application of any general rule would present a 
formidable barrier to the adoption of the Constitution, 
it was therefore determined that " the electors in each 
state shall have the qualifications requisite for electors 
of the most numerous branch of the state legislature." 
To this certainly no solid objection can be made; for 
it leaves the citizens of each state to elect their mem- 
bers, subject only to such restrictions as they have 
thought best to impose upon themselves in regard to 
their own local legislatures. As to the qualifications 
of a representative, the requirements of the Constitu- 
tion are but few, ^^ he shall have attained the age of 
twenty-five years, and been seven years a citizen of 
the United States, and when elected, be an inhabitant 
of the state in which he shall be chosen." It is but 
seldom that men, before the attainment of the age spe- 
cified, acquire that stability and gravity, which all will 
consent is much to be desired in the character of a 
representative. The propriety of excluding foreigners 
was beyond question, and whether they should be 
eligible after being naturalized, alone presented a 
question. In England formerly the affirmative main- 
tained, but, at present, the negative. The circum- 
stances of our country, however, the extent of its ter- 
ritory and its sparse population, required inducements 
to emigration, and the benefits which the colonies had 
experienced from similar provisions, led the conven- 
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tioD to adopt the affirmative. But as a goard Bgainst 
foreign influence, and to allow a sufficient time to be- 
come acquainted with the wants and opinions of the 
people, the character and institutions of our government, 
it was required that the representative should be seven 
years a citizen of the United iStates, and when elected, 
an inhabitant of the state in which he shall be chosen. 
Under these restrictions, his interests are likely to be- 
come identified with those of his constituents. The 
next clause respects the apportionment of the represent- 
atives, and declares they ^^ shall be apportioned among 
the several states which may be included within this 
union, according to their respective numbers," &c. 
Considering that our union was to be composed of 
equal and independent sovereignties, it is natural to 
suppose this mode of apportionment met with much 
opposition. The smaller states, being equal in sover- 
eignty, claimed the right of an equal representation, 
while the larger insisted they should have an influ- 
ence proportionate to their numbers. The dispute at 
length resulted in a compromise, which gave the larger 
states the influence of members in this branch, and to 
the smaller, an equalitjr of representation in the other. 
In determining that miiaabers should be the basis of 
representation, a serioqs difficulty was presented. 
There were classes of persons in some of the states who 
were not free, among them persons bound to service, 
Indians taxed and untaxed, and slaves, constituting a 
large portion of their population. These first two 
classes were easily provided for, but whether slaves 
should be represented was a serious question, and out 
of it arose a very exciting controversy. It was con- 
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tended on one side, that as tbey were treated as pro- 
perty in the states tolerating slavery, they were not 
more entitled to representation than other property. 
On the other hand it was argued they partook of the 
qualities both of persons and property. Ir being com- 
pelled to labor for another, in being vendible and 
subject to be restrained, and chastised by the will of a 
master, he comes under the denomination of property; 
but as he is protected in life and limb, against the pow- 
er even of his master, and in being punishable for vio- 
lence to others, he is also regarded as a person. This 
latter argument having prevailed, it was decided that 
five slaves should be apportioned as three persons. 
But, it was determined, at the same time, that represen- 
tation and direct taxes should be apportioned likewise, 
thus imposing a proportionate burden upon the slave- 
holding states, when th^t mode of taxation is used. 
But it was not the consideration of this which induced 
the free states to yield their point; for it must have been 
foreseen that this method would be seldom resorted to. 
But it was a yielding spirit of concession and good feel- 
ing, engendered by a common suffering, a common con- 
flict, and a common cause ; for they were schooled 
together in adversity — had ranked together on the bat- 
tle field, and in a desperate struggle had won tc^ether 
common rights. Since in this way our liberties were 
attained, it was but reasonable to think that alone by 
the continuance of such union they were to be pre- 
served. In those days the states, though jealous as 
they now are, were not too selfish to make small sacri- 
fices, yea even great ones, for its preservation. For 
liberality and union being identified with each other, 
6* 
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their watch- word then was, 'Miberty or death." The 
enumeration or census is made every tenth year, and 
the representatives newly apportioned, under the restric- 
tion that there shall not be more than one for eveiy 
thirty thousand. The computation is made according 
to the << respective numbers " of each state. These 
words have been held to mean that the states should 
be considered separately. The number fixed by the 
Constitution, until the first census should be com- 
pleted, was sixty-five. But now, though the ratio is 
increased to seventy thousand, six hundred and eighty, 
(including three from the territories, who are allowed 
to debate but not to vote,) the number is two hundred 
and twenty-six. 

The Constitution provides, ^' when vacancies happen 
in the representation from any state, the executive aiv^ 
thority thereof shall issue writs of election to fill suc& 
vacancies." This provision was perhaps dictated mmk 
by convenience than strict propriety. It seems, how^ 
ever, never to have given rise to any controversy. The 
next clause commits to the House of Representatives, 
the privilege of choosing their speaker, and other of- 
ficers. In Great Brifain, the approval of the crovm is 
necessary to an election of their speaker to the House 
of Commons, and in former times it was controlled, 
and even the candidate designated, by the wishes of 
the crown, previously intimated ; but the gradual in- 
crease of popular influence in that government has 
altogether counteracted this power, and made the ap- 
proval a matter of course. To the House of Repre- 
sentatives is also confided the important power of im- 
peachment; it is thus constituted a grand national in- 
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quisition; to examine the conduct of public men, 
and to drag to punishment such as have proved re- 
creant to their trusts, and who, by means of their high 
station, party support, or their own extraordinary influ- 
' ence, might be shielded fiora punishment in ordinary 
tribunals. 



THE SENATE. 
Considering that our government is partly federal, 
and partly national, the structure of our legislature 
seems well warranted, and the organization of its two 
branches seems beautifully adapted to this double 
character. The one branch is national, while the other 
is strictly federal, consisting of an equal representation 
of each confederating power; thereby not only re- 
cognizing, but perpetuating, the sovereignty of the 
states. For solely upon this ground can this principle 
of equality be maintained. This arrangement was 
strenuously opposed by the larger states, and as firmly 
demanded by the smaller ; the former contending for 
the influence of numbers, and the latter for equality of 
representation in both branches. So equally were 
they divided, and so firmly did each maintain its 
ground, that without mutual concession, a continu- 
ance of the union seemed hopeless, and impossible. 
But at length the compromise was made ; the smaller 
states having yielded to the larger, in the formation of 
one branch, the latter yielded to the former, in that of 
the other, and it was agreed that the Senate should 
'' be composed of two senators from each state, chosen 
by the Legislature thereof, for six years; each senator 
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having one vote." By confiding the choice to the 
state legislatures, the separate, and independent exist- 
ence of the states is again recognized and rendered 
absolutely necessary for a continuance of the general 
government. If a majority of them should refuse to 
elect senators, the operation of the government would 
thereby be suspended, but the organization of the Sen- 
ate would prevent for a number of years the attain- 
ment of a result so dreadful. In some of the states 
the senators are elected by joint vote, or ballot ; but 
in most of them by separate, and concurrent vote. 
The constitutionality of this first mode has been con- 
sidered somewhat doubtful. Chancellor Kent, in his 
Commentaries, alluding to this, says, ^' This construction 
has become too convenient, and has been too long set- 
tled by the recognition of senators so elected, to be 
now disturbed ; though I should think, if the question 
was a new one, that when the Constitution directed 
that the senators should be chosen by the legislature, 
it meant, not the members of the legislature jt^er capita, 
but the legislature in the true technical sense, being the 
two houses acting in their separate and organized 
capacities, with the ordinary constitutional right of 
negative on each other's proceedings." With much 
respect for the judgment and high qualifications of this 
eminent lawyer, I incline with diffidence to the con- 
trary opinion; because the Constitution confides to the 
legislatures the power to prescribe the time, place, and 
manner of election, &c. Now if the word legislatttres 
here used, means the legislatures in their separate 
capacity of senate and house of delegates, it only fol- 
lows that, in such capacity, they shall prescribe the 
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manner, &c. But it does not follow that tbe manner 
prescribed shall be by joint or concurrent vote. Again, 
if the manner of election is established by, or deduci- 
ble from the Constitution (o any extent, the clause 
above alluded to would, to the same extent, be without 
meaning, because it would confide to the legislature 
the power to prescribe the manner, &c., when to a 
certain extent it means to restrict that power. If it 
was intended to mean this, the meaning cannot be 
gathered from its words. Next the number of senators. 
It was thought that two from each state would con- 
stitute a body sufficiently large for the discharge of 
the various duties and labor of legislation incumbent 
on the Senate. ^ The numbers proposed in the conven- 
tion were three and two. The first was rejected, and 
the latter adopted, by a vote of nine states to one, and 
subsequent experience has shown it to be fully suffi- 
cient This furnishes an argument against its increase, 
and it cannot be objected, at the present day, that the 
number is too small ; nor can it be ui^ed with more 
propriety that the number is too large. Had only the 
smaller number been adopted, the Senate at first 
would have been composed of only eleven members; 
for at the time the government went into operation only 
eleven states had adopted the Constitution ; but by no 
possibility could the number have exceeded thirteen; 
for there were in all but thirteen states. No one, hav- 
ing an idea of the vast and various interests and neces- 
sities of the country, and the consequent arduous labor 
of legislation, can for a moment suppose so small a 
number competent to its discharge. Human intellect, 
and human strength, unaided and alone, are inade- 
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quate to the performance of these high functioDs — tbejr 
constitute a task for which is requisite the strength, 
experience, and wisdom of numbers combined, and 
concentrated into one .powerful and mighty focui. 
The tasi^ is now increased, at least in proportion to the 
increase of stales, the exigencies of the country are more 
various, and vastly multiplied, and though the num- 
ber of states is now twenty-six,^ and consequently that 
of the Senate fifty -two, yet we see by actual experi- 
ment that it is not too laige, or more than competeDt 
to a full and faithful discharge of its arduous duties. 
But even admitting that one from each state is a suffi- 
cient number for the labors of the Senate, still several 
good reasons may be given why the number should be 
larger. If there be but one, a whole state might OQ 
many important occasions be unrepresented, from the 
absence, sickness, resignation or death of its member. 
It is also well for a senator on important occaBions, in 
times of difficulty and danger, to have a colleague 
whose interests and feelings are common with his own, 
by whom he may be counselled and instructed ; for it 
frequently happens that the wisest need counsel, and 
sometimes '^ two heads are better than one.'' This 
paucity of numbers, and the longer term for which the 
Senate is chosen, are well calculaled to make it a wise 
and stable body, as well as a powerful check upon the 
rashness, and intemperate excitements which are apt at 
times to mislead the other branch. It constitutes it an 
important link in the chain of government, by which 
is attained that connection of laws so indicative of wis- 

* Since this work was written the number has increased. 
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dora, and indispensable to our general prosperity. It 
gives that dignity and importance to the office, so well 
calculated to induce the selection of men possessing, 
in a high degree, that virtue, Armness and intelligence, 
which raise them beyond the control of parly spirit, 
and make them worthy depositories of a trtist so high. 
But in order more fully to guard against the evils of 
sudden change, it was determined that in consequence 
of the first election, the Senate should be divided as 
equally as possible into three classes. The seats of 
the first class to be vacated at the expiration of the 
second year, of the second class at the expiration of the 
fourth year, of the third class at the expiration of the 
sixth year, so that one-third may be chosen every 
second year. This is in imitation of one of the few 
good provisions of the Virginia constitution. It is in- 
deed a wise one, and constitutes the Senate a sure and 
steadfast anchor of our ship of state, when tossed about 
by the storms of political fanaticism, upon the danger* 
ous sea of popular excitement. For while it is calcu- 
lated to infuse into it, biennially, a proper degree of 
popular influence, it secures us against the mutability 
and vacillation in legislation, incident to a change of 
legislators, so inimical to a steady and persevering in* 
dustry, and destructive of confidence, both at home and 
abroad. The deplorable condition of our own coun* 
try, under the confederation, presents a striking exam* 
pie of these evils. In referring to that sad state of affairs, 
which was the consequence of mutability in her coun* 
cils— -the Federalist remarks, ''she finds that she is 
held in no respect by her friends— that she is the deri- 
sion of her enemies, and that she is a prey to eveiy 
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nation which has an interest in speculating on her 
fluctuating counsels and embarrassed affairs." 

''If vacancies happen, by resignation or otherwise, 
during the recess of the 4egi3lature of any state, the 
executive thereof may make temporary apppintments 
until the next meeting of the legislature, which shall 
then fill such vacancies." 

The qualifications of a senator are the same as those 
required for a representative, except as to a more ad* 
vanced age, and a longer period of citizenship — this 
difference was naturally induced from the weight and 
delicacy of the trust, and the superior dignity and im- 
portance of the senatorial office. 

The Vice-President of the United States is constituted 
the presiding officer of the Senate, but they elect for 
themselves all their other officers, as well as a president 
pro tempore in the absence of the vice-president. , The 
original draft adopted by the convention, authorized 
the Senate to elect their own president, but it was in- 
tended for that officer, in case of the removal of the 
President of the United States, to exercise the functions 
of his office. At a later period of the session, bowevet, 
it was deemed expedient to create the office of vice- 
president, and to retain that officer as president of the 
Senate — this -alteration was made by a vote of eight 
states to two. Some slight objections were made to it 
in the state conventions, which I deem unworthy of 
notice. He possesses the full powers of a presiding 
officer, virtute officii — subject only to be restricted by 
such rules as the Senate may, from time to time, pre- 
scribe. In 1826, during the winter session, the vice- 
president decided that he possessed no power to call 
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any member to order, except so far as it was given 
him by the express rules of the Senate. The subject 
elicited much discussion till 1828, when it was finally 
settled and decided otherwise by tlie Senate, who estab- 
lished a rule, that "every question of order shall be 
decided by the president without debate, subject to 
appeal to the Senate.^' 

Upon this branch of the legislature depends the sol- 
emn duty to try all impeachments. Considering the 
age of the senators, the manner of their election, and 
the duration of their office, we may fairly presume they 
will possess in an eminent degree those high qualifica- 
tions which a just exercise of this power requires. 
Wisdom, virtue, independence, and impartiality are the 
essential requisites of a tribunal for this purpose; and 
no where in the whole range of government can we 
more reasonably presume them to exist than in the 
Senate. When sitting as a court for this purpose, its 
members are on oath or affirmation. When the Presi- 
dent of the United States is tried, the chief justice pre- 
sides. The propriety of this is very obvious; for in 
case of his conviction, the vice president would suc- 
ceed to his office, and it could not be expected he 
would be entirely unbiased and impartial. The con- 
currence of two-thirds of the members present is neces- 
sary to a conviction. The judgment does not extend 
farther than to remove from office, and disqualification 
to hold and enjoy any office of honor, trust, or profit, 
under the United States But the party convicted 
shall, nevertheless, be liable and subject to indictment, 
trial, judgment, and punishment, according to law. 

r 
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SEPARATE HOUSES. 

The time, place, and manner of election of the 
members of this, and the other branch, are '^ prescribed 
in each state by the Legislature thereof &c. TIius 
each state can regulate its own elections as it deems 
best. But in case they might neglect or improperly 
exercise this privilege/so as to leave the union without 
a legislature, " Congress may at any time, by law, 
make or alter such regulations, except as to the place 
of choosing senators." The place of choosing them 
was excepted, because Congress, by determining this, 
would determine, necessarily, where the Legislatures 
should hold their sessions ; for the senators are elected 
by them, and it might thereby greatly control and im- 
pede the operation of state governments by deciding 
their Legislatures should meet at inconvenient places. 
This was one of the charges preferred against the 
British crown in the Declaration of Independence. 
By the next clause it is required that Congress meet 
annually on the first Monday in December, unless 
they shall by law appoint a different day. The peo- 
ple of England, as well as the Colonies, had for a 
long time esteemed annual parliaments as a favorite 
practice, and great security to their liberties. This 
provision was no doubt a consequence of these opinions, 
and annual sessions were thus placed beyond the con- 
trol of faction or party caprice. 

£ach house is constituted 'Uhe judge of the elections, 
returns, and qualifications of its own members, and 
a majority of each shall constitute a quorum to do bu- 
siness; but a smaller number may adjourn from day 
to day, and may be authorized to compel the attendance 
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of absent membere, in such manner and under such 
penalties as each house may provide. Each house 
may determine the rules of its proceedings, punish its 
members for disorderly behaviour, and, with the concur- 
rence of two-thirds, expel a member. Each house shall 
keep a journal of its proceedings, and from time to 
time publish the same, excepting such parts as may in 
their judgment require secrecy ; and the yeas and nays 
of the members of either house on any question shall, 
at the desire of one-fifth of those present, be entered 
on the journal. Neither house during the session of 
Congress shall, without the consent of the other, ad- 
journ for more than three days, nor to any other place 
than that in which the two houses shall be sitting." 

The unquestioned propriety and obvious necessity 
of these provisions render it unnecessary to comment 
upon them at large. The power to judge of their 
elections, &c., is so clearly and absolutely necessary 
for the preservation of justice, order, purity, and inde- 
pendence — yea, even for their existence, that it might 
have been justly implied, had it not been specially 
delegated. If it did not exist, any bold intruder might 
usuq) a seat in Congress, and exercise its powers, 
while none could question his authority ; and thus it 
would become, instead of a purely elected representa- 
tive body, an assemblage of usurpers. 

This clause also declares a majority of each house 
shall constitute a quorum to do business. The pro- 
priety of this is quite obvious, since otherwise the most 
important interests of the country might be decided by 
a minority. In England but a small number of the 
commons is necessary for a despatch of business, and 
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in some of our state goverDments more than a majority 
is required. Elach principle is equally subject to ob- 
jection, since both operate to place the government in 
the bands of the minority — In the first case a midority 
may transact, and, in the second, prevent business. It 
was, therefore, wisely detei mined in our Constitution 
that a mere majority should be necessary to form a 
quorum ; but a smaller number may adjourn from day 
to day, and, to prevent the dissolution of the legisla- 
tive body, compel the attendance of absent members. 
The want of such provisions in the articles of confed- 
eration was deemed a great defect, and proved to be a 
productive source of mischief. In many cases the 
members of two-thirds of the states were requisite for a 
quorum, and there existed no power to compel the at- 
tendance of absent members. 

The propiieiy of the power to determine the rules 
of proceedings is also clear, and will be readily admit- 
ted, since, if it did not exist, it would be impossible to 
preserve decency and order. This, however, would 
be unavailing, \f they had not the power to punish for 
disorderly behaviour and a breach of those rules^ and 
even to expel a member when it should become neces- 
sary for their preservation. From the large majority 
that is required for the exercise of this last mentioned 
power, it is evident it was not intended as a common 
punishment — ^but, as a last resort, and to be inflicted 
where slighter punishments would not suffice, and 
upon those who, hardened in vice and lost to every 
sense of decency and duty, turn a deaf ear to reproof. 
The majority of two-thirds was required, in order to 
insure a proper discretion in the exercise of a trust so 
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delicate. But perhaps it is more than sufficient for 
Chat purpose; for many instances might be cited of 
gross and aggravated misconduct in the House of Re- 
presentatives, which^ though calculated to bring -shame 
on the nation, have been passed by unobserved, or at 
most with slight regard. 

Next, "each house shall keep a journal of its pro- 
ceedings, and from time to time publish the same, ex- 
cept such parts as may in their judgment require secre- 
cy, and the yeas and nays of the members of either 
house on any question shall, at the desire of one-fifth 
of those present, be entered on the journal." The 
passage of this clause in the convention met with 
some opposition, though the first part was passed by a 
unanimous vote. The exception received but a small 
majority, and the iast part, afler an ineffectual struggle 
to strike out " one-fifth," and insert in its place " every 
member present," was passed unanimously. By means 
of this provision the proceedings of each house may 
come under the inspection of their constituents, and 
while the ignorance and treachery of the unworthy 
will be exposed thereby, they will present the claims 
of the faithful and those deserving of reward. The 
exception, it must be acknowledged, is exposed to 
much objection from the fact that it confers a power 
which might be used so as to render nugatory the pre- 
ceding part of the clause, or at least which makes the 
important duty thereby required a discretionary one. 
But it is said, in defence of it, that it is necessarily dis- 
cretionary — for there are some measures which, at par- 
ticular times and under particular circumstances, require 
secrecy; because their objects might be defeated by 
7# 



T8 

giving them publicity. This I will readily admit, but 
it does not follow that a duty, because it must be a 
discretionary duty, should be discretionary with agents 
from whom it is required, especially when they may 
be interested in its non-performance. But it should 
be lodged with the principal if possible, and if not, in 
the hands of some disinterested party. The first would 
be as impolitic as it is impracticable, but the second 
is not so; because the judiciary for instance, in which 
are combined disinterestedness, integrity and intelli- 
gence, might have been* allowed the exercise of its 
discretion, as to the publication of parts excepted by 
either house. This would make the clause far less 
objectionable, and serve other very important purposes. 
It would make the balance of power more perfect ; — 
moreover, it would disarm each house of the power to 
screen its acts from the scrutiny of their constituents, 
and their members would be more apt to act with 
decency, integrity, and judgment, if they knew their 
conduct — not according to their own discretion, but 
according to that of the wisest and most disinter- 
ested of all the departments — must be submitted to 
public inspection. 

The calls of the yeas and nays were restricted to 
one-fifth, in order to place the resort to this inconveni- 
ent, though very proper method, beyond th^ caprice of 
a single member. 

Under the confederacy, much trouble and inconve- 
nience were experienced from a constant resort to it, 
and even under the present restriction it is often re- 
sorted to by minorities for the sole purpose of delay. 
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The object of the uext clause is to prevent a waste 
of time and unnecessary delay of business. It provides 
that neither house during the session of Congress shall, 
without the consent of the other, adjourn for more than 
three days, nor to any other place than that in which 
the two houses are sitting. The duration of the session 
of our legislature depends upon the will of its members, 
subject to be restricted by the expiration of their term 
of service, and to be dissolved by the president in case 
its two branches disagree with respect to the time of 
the adjournment Under the British Constitution, the 
king may at any time put an end to a session of parlia- 
ment, by prorogation, or by the dissolution of one and the 
call of another. The British parliament, like ours, 
may also bejdissolved by the expiration of the term for 
which they are elected. As a consequence of these 
powers of the crown, it is usual to obey the king's 
pleasure when he intimates his wish that either or 
both of the houses should adjourn to a particular day. 
The exercise of these prerogatives by the royal gover- 
nors of the colonies, was deemed a great grievance, 
and it was therefore chaiged against the king, in the 
Declaration of Independence, that he had called to- 
gether legislative bodies at places unusual, uncomforta- 
ble, and distant from the repository of their public 
records, for the sole purpose of fatiguing them into 
compliance with his measures. That he had dissolved 
representative houses repeatedly, for opposing with 
manly j&rmness his invasions on the rights of the people, 
and that he had refused, for a long time after such dis- 
solutions, to cause others to be elected, &c. The 
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people were therefore very jealous apon this sabject, 
and it was but natural they should avoid its ill effects, 
by confiding this power to the legislature themselves, 
instead of to the executive. 



PRIVILEGES OF CONGRESS. 

Thr first clause of sec. 6th of art. Ist, confers on 
senators and representatives three privileges, the pro- 
priety of which wiU not, probably, now be doubted. 
First, the senators and representatives shall receive a 
compensation for their services to be ascertained by 
law, and paid put of the treasury of the United States. 
Second, they shall in all cases except treason, felony, 
and breach of the peace, be privileged from arrest 
during their attendance at the session of their respective 
houses, and in going to and returning from the same. 
Third, for any speech or debate in either house, they 
shall not be questioned in any other place. 

The propriety of the first of these privileges, though 
somewhat debatable, has, nevertheless, been generally 
approved, even under the colonial system, and since 
sanctioned by the universal practice of the states. In 
this there is a difference between the practice in Amer- 
ica, and that of Great Britain. The British parliament 
are not at present entitled to receive any compensation 
for their services. A long time ago, however, the 
members of the house of commons were entitled to 
wages from their constituents — for a knight of the 
shire four shillings sterling, per diemy and two shillings 
for a member of a city or borough. These apparently 
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time so enormous and burdensome, that in many in- 
stances boroughs petitioned to be relieved from send- 
ing members. The last instance of compensation was 
that made to Andrew Marvel, a poet of some note, and 
a member from Hull, in the first parliament after the 
restoration of Cliarles II. Their services are still con- 
sidered merely honorary, and doubtless in accordance 
, with public opinion. Much might be said both for 
and against it. The chief reasons in favor of compen- 
sation were the advantage of commanding for these 
high offices the first talent of the country ; next, it 
would remove from a large portion of our citizens the 
clogs of poverty, which hang upon many who, though 
favored by nature, are frowned at by fortune. Such 
men, though willing to add to the lustre of their 
country's glory by their valuable services, would 
otherwise be virtually disqualified, and the circle from 
which these officers might be chosen, would be ocn- 
tracted, and embrace only fortune's favorites, the 
rich — the proud — the well-born, who are, alas! with 
few exceptions, unfavored otherwise. Fortune, as if 
conscious of inferiority, though jealous of, seeks not to 
bless and win the love o^ nature's favorites, though 
nobler nature sometimes deigns to smile on fortune's 
favorites. 

Moreover, men of small means, if induced to ac- 
cept these offices, might in some instances be tempted 
by necessity to yield their honor in lieu of the relief 
which opulence rnigh^ offer. 

On the other hand/it may be contended that com- 
pensation will make these offices mere objects of bar- 
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gain and speculation. It may induce the aFaricious 
and designing to defeat by bribery, and corruption, the 
superior claims of needy merit, and thus make them 
mere prizes for (hose most successful in corrupting 
their constituents, rather than rewards of meriL With- 
out compensation, they would also be rendered less 
attractive to avarice, and reason and experience both 
attest they would not be more beyond the reach of 
merit. For wiiere public favor would confer these 
high rewards, it is unreasonable to suppose that pa- 
tronage in regard to business would be withheld. The 
merit that deserves the first, certainly might command 
the other, and is likely to receive it. If, however, in 
some cases it is otherwise, it should be remembered 
that poverty, equally with wealth, may unfit men for 
such stations. The experience of England sufficiendy 
shows that compensation is not essential to attract to 
these stations the highest talent and the noblest virtues. 
Among her distinguished statesmen few were opulent, 
and many, born to an inheritance only of evils, have 
struggled through life under the painful burden of 
extreme poverty. 

Notwithstanding these reasons, it cannot be contro- 
verted that the convenlion, in allowing compensation, 
have acted upon a principle dictated by justice, and 
sanctioned by divine authority, namely, that "The 
laborer is worthy of his reward." If not absolutely 
necessary, it is at least auxiliary to the dignity and 
independence of the legislature, and but due to those 
called to the station to be indemnified for all the sacri- 
fices attendant upon it. Justice demands it of all 
communities possessing the means, to recompense those 



83 

employed in their service. In accordance with these 
views, compensation has been allowed, and properly 
left ^' to be ascertained by law." Had it been fixed by 
the Constitution, it might have become either too low 
or too high, according to fluctuations in the value of 
money, in the manners and customs and general pros- 
perity of the country. It seems, too, no less proper 
that It should ''be paid out of the treasury of the 
United States." Their services are for the common 
welfare of the states, and are rightly recompensed 
from the common treasury. Had it been made paya- 
ble out of the state treasuries} it would properly follow 
that it should be at the direction, and thus necessarily 
at the discretion of the state Legislatures. Under such 
a plan, if compensation be esteemed as necessary, or 
in any degree auxiliary to the independence of the 
general legislature, to the same extent the state gov- 
ernments might control it— for, with this regard, the 
right to control the one necessarily confers power to 
control the other. If chargeable upon their respective 
constituents according to the former practice of England, 
it would, as also in the first case, increase the burden 
of state taxes to an extent that some would be un- 
willing, and others unable to bear. There would be 
danger, under such circumstances, that compensation 
would be fixed at a rate calculated to hush the restless 
complaints of the populace, rather than to secure to our 
legislators dignity, independence, and a fair recompense 
for their services, their expenses and other sacrifices 
incident to their station. They would too surely thus 
submit themselves to injustice and their ofiBce to degra- 
dation, in order to retain their popularity. This too their 
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pBlrioiiaD wcMild Becaimglj demuid of them— 4i>r in a 
coooirj where public opgDJoo'is so poteot as in this, 
the pc^ulajiir of ihe le^uJaior is essential to the re* 
Epoaful abscrraDce c*f the lav. 

The pririJege frofn airest is one which is allowed to 
the bumblesi suitar and vitness, eren in the most in* 
fehor coarts otf* jusuce. If deemed essential to these, 
and conceded eren in the roast unimportant cases^ and 
that too for the proiection of priirate interests, with 
what transoendent pioprictj is it allowed to senators 
and representaiives in the dischaige of duties due to 
the comrounitj at laige, and vitally essential to the 
public liberties. 

It is a privilege inseparahlj connected with the right 
of representation. For, if the members of the repre- 
sentative body may be arrested at the option of any 
and every body, and deterred from the performance of 
their duties, of what avail is the boasted privilege of 
representation. Without the concomitant privil^e 
from arrest, it would be nugatory and unavailing, and 
communities might be deprived of it at the instance of 
the humblest individual. 

The privilege, in order to serve its purposes, neces- 
sarily extends to all process punishable by attachment 
of the person, such as a summons to serve on a jury, 
or subpoena ad respondendum out testyUandum. It 
takes effect by virtue of election, but operates only for 
a time convenient to reach the capitol before the session, 
during the session, and a reasonable time for the mem- 
ber to return. A breach of this privil^e is a trespass 
ab initio as to the member, upon which both an action 
and indictment may be sustained. The member may 
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be discharged either upon a motion or writ of habeas 
corpus. Treason, felony, and breach of the peace, 
were excepted; because such offences are supposed to 
be prosecuted by commonwealths, rather than by in- 
dividuals. The phrase " breach of the peace," is a 
technicality of the common law, and extends to all 
manner of indictable offences, or, in other words, to 
offences against the peace and dignity of the common- 
wealth. It is not necessary that the breach be actual, 
attended by force and violence. The exception ex- 
tends also to constructive breaches of the peace, such 
as libel, and all others not inconsistent with the spirit 
of our institutions, for each is a violation of the good 
order of society as it exists in this country. 

The next privilege has for its object, and is essential 
to, the freedom of debate. It is one cherished by every 
lover of freedom, and esteemed the holiest of all "the 
blessings of liberty," and prized as more precious than 
all the bright gems that glister upon the exquisitely 
wrought cincture of the union. It shines with a more 
pleasing, brighter, clearer lustre, adding light and beauty 
to the rest. It needs no argument to recommend it, a^ 
least to an American public. It is proper, however, to 
observe that its only legitimate object is freedom of de- 
bate. If degraded to the vile purposes of slander, the of- 
fender is subject to be punished by the House. It has 
too been held by most able lawyers that if such slan- 
derous speech be published, it then becomes a libel, 
and the offender stands as a common citizen, un- 
shielded by the aegis of office. 

Justice Story remarks of this privilege, that " in the 
British parliament it is a claim of immemorial right, 
• 8 
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and 18 now farther fortified by an act of pailiaiiMiit; 
and it is always particularly demanded of the king in 
person by the speaker of the house of commons, at the 
opening of every new parliaraenL But this privilege 
is strictly confined to things done in the course of 
parliamentary proceedings, and does not cover things 
done beyond the place and limits of duty. Therefore, 
although a speech delivered in the house of commons 
is privileged, and the member cannot be questioned 
respecting it eleswhere, yet if he publishes his speech, 
and it contains libellous matter, he is liable to an action 
and prosecution therefor, as in common cases of libeL 
And the same principles seem applicable to the privi- 
lege of debate and speech in Congress. No man ought 
to have a right to defame others under color of a per- 
formance of the duties of his office. And if he does 
so in the actual dischaige of his duties in Congress, 
that furnishes no reason why he should be enabled, 
through the medium of the press, to destroy the repu- 
tation and invade the repose of other citizens. It is 
neither within the scope of his duty, nor in furtherance 
of public rights or public policy. Every citizen has 
as good a right to be protected by the laws from malig- 
nant scandal and false charges, and defamatory impu- 
tations, as a member of Congress has to utter them 
in bis seat. If it were otherwise, a man's character 
might be taken away without the possibility of redress, 
either by the malice, or indiscretion, or overweaning 
self-conceit of a member of Congress. It is proper, 
however, to apprize the learned reader that it has been 
recently denied in Congress, by very distinguished law- 
yers, that the privilege of speech and debate in Con- 
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gress does not extend to the publication of bis speech. 
And they ground themselves upon an important dis- 
tinction arising from the actual differences between 
English and American legislation. In the former, the 
publication of the debates is not strictly lawful, except 
by license of the House. In the latter, it is a common 
right, exercised and supported by the direct encourage- 
ment of the body.'' Though I concur to some extent 
with the opinion here expressed, I am entirely at loss 
to perceive the importance of the distinction upon 
which a contrary opinion is founded. A member of 
parliament has no right to publish his speech, unless 
licensed to do so, nor has a member of Congress a 
right to publish his if prohibited to do so. The power 
to license in the one case exists for the same reason as 
the power of prohibition in the other — namely, to pre- 
vent the exposure of measures for the success of which 
secrecy is necessary. Therefore, in licensing in the one 
case, or prohibiting in the other, it seems the only 
question for consideration is, whether it conflicts with 
state policy, and not whether it contains libellous mat- 
ter. Moreover, simply as a libel, the speech would 
not conflict with those interests of which either house 
of Congress are the constituted guardians, but with that 
good order of society of which the courts are more 
properiy the guardians. But even admitting the full 
importance of the distinction, it can only be of force 
against the opinion so far as it rests upon British pre- 
cedent. But this is not its only support It has still 
the stouter props of reason and justice, and is firmly 
based on the Constitution itself. The object of this 
privilege was undoubtedly the public good, or benefit 
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of the represented. Where, then, it conflicts with its 
object, the reason for it ceases, and the maxim of the 
common law, cessmite raiiane, cessai etip&a lex^ reason- 
ably applies. Not, however, because it is common 
law, but because it is also a maxim of common sense, 
and applied by the Constitution itself to the privilege 
from arrest. This a privilege of equal importance with 
that under consideration, and for the same ultimate 
object — namely, the public good. Yet breach of the 
peace is made an exception to that privilege upon the 
sole ground that in such cases the privilege would 
conflict with its object. If the exception is justifiable 
in this case, why is it not also in the other? It is un- 
reasonable to confer two privileges for the same object, 
making exceptions to the one when it conflicts with 
that object, and not likewise to the other. Upon this 
ground, breach of the peace is as well an exception to 
the privilege under consideration, as it is to the priv- 
ilege from arrest. Upon a libellous speech, therefore, as 
a breach of the peace^ an indictment may be sustained. 
Libel, it is true, is only a constructive breach, but not 
for that reason less prejudicial to the good order of so- 
ciety as it exists in America. It would indeed be in- 
consistent with the spirit of our institutions to construe 
some things as breaches of the peace, regarded as such 
by the common law. But surely libel is not of this 
character. It is not so construed, as some things are, 
because prejudicial to arbitrary and monarchial institu- 
tions — but because it is opposed to truth, morality, and 
religion, and at war with just and reasonable constitu- 
tions of society. It is often an offence of the darkest 
dye, of irremediable mischief, of deep malignity, and 
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justly regarded as the meanest, and at the same time 
among the most diabolical of crimes. Who that re- 
gards truth, loves his country, and esteems its Consti- 
tution, can consistently say it confers a privilege to 
commit such crimes? 

In concluding this examination of the powers of the 
separate houses, and the privileges o£ their mem- 
bers, it would be improper to pass entirely unnoticed 
an important question which has grown out of them — 
one which has excited, both for the affirmative and 
negative, the full power of reason, and aroused the 
mightiest energies of eloquence. A question, the im- 
portance of which demands its examination, involving, 
as I humbly conceive, the independence of the legis- 
lature, and therefore the public liberties. • The ques- 
tion is — have each house the power to protect them- 
selves and their members in the enjoyment of their 
privileged? 

In the immediately preceding pages these privileges 
have been shown to be vitally essential to the inde- 
pendence of the legislature. This is a conclusion 
which at present is unquestionable. If, then, the two 
houses are dependent for the enjoyment of them on 
any other department of the government, they are 
made thereby subordinate to that department, or (if 
allowed the expression) dependent on it for their in- 
dependence. To escape the absurdity of such a con- 
clusion, I answer to the question affirmatively. So the 
supreme court of the United States has answered, the 
Senate also, and the House of Representatives. With 
such an argument and such authority to support this 
conclusion, I deem its further examination unnecessary, 
8» 
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DotwithstaDding the trouble and occasionB of excite- 
ment it has produced, and the different opinion entia^ 
tained of it by some considered " very disiinffuished 
laipyers.^^ 



MANNER OF PASSING LAWS. 

The seventh section of the 1st art, confens powen 
sui-intimately blended with the Constitution of tbe 
legislature, that it is proper to examine them in that 
CO "aection. The first clause provides, ^^ All bills for 
rait ng revenue shall originate in the House of Repre- 
seniatives; but the Senate shall propose or concur with 
aniendments, as on other bills." This, though not 
in exact conformity with, was doubtless suggested by 
th practice of England. It is the ancient and indis- 
pi ble privilege of the House of Commons to originate 
all bills technically ierineO* money bills. By the in- 
fluence of this power the people of England have 
been raised from a state of vassalage to the king and 
nobles, and exalted to be the supreme power of the 
state. The lords being a permanent hereditary body, 
and from the manner of their Constitution particularly 
subject to be influenced by the crown, they have very 
properly been divested of all power over taxation, except 
merely of confirming and rejecting. In this country 
both branches of the legislature possessing a common 
interest with the people, it was unnecessary, and, from 
the peculiarity of our Constitution, would have been 
improper to exclude the Senate from all participation 
in the power of taxation. Direct taxes are to be ap- 
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portioned according to the federal population of each 
Btate, and each has a distinct concern, both as to the 
nature and amount of taxes, arising from the diversity 
of their local interests. If then the power of framing 
taxes was exclusively vested in the House of Repre- 
sentatives, the due influence of the states would have 
been destroyed, and the more numerous representation 
of the larger stales might impose the whole burden of 
taxation on the interests of the smaller. Thus, with- 
out the power of the Senate to " alter and amende" 
the very e^ils 'intended to be avoided by the fedt A 
principle, would ^tjlt exist, and the whole theor , of 
the Constitution be subverted. 

Notwithstanding, the power of originating taxes^has 
perhaps with some propriety been entrusted to »he 
House of Representatives. o 

They are chosen more immediately by the pe*: lie, 
and, from the shortness of their term, are more Uiirer 
their control. With this ex option, the legislative pbw- 
ers of both houses are concurrent. All other bills may 
originate in eith<rp house, and, as well as money bills, 
are passed under various restrictions imposed by the 
rules of each, which are well calculated to prevent 
surprise or imposition. The next clause of the Consti- 
tution provides a still farther security, and requires that 
" Every bill which shall have passed the House of 
Representatives and the Senate shall, before it becomes 
a law, be presented to the President of the United 
States. If he approve it, he shall sign it; but if not, 
he shall return it, with his objections, to that house in 
which it shall have originated, who shall enter the ob- 
jections at large on their journal, and proceed to recon- 
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that house shall agree to pass the bill, it shall be sent, 
together with the objections, to the other liouse, by 
which it shall likewise be reconsidered ; and if approved 
by two-thirds of that house, it shall become a law. 
But in all such cases the votes of both houses shall be 
determined by yeas and nays ; and the names of the 
persons voting for and against the bill shall be entered 
on the journal of each house respectively." That the 
President may not defeat the operation of this check 
on his veto by refusing to act, when a bill is presented 
to him for approval or rejection, it is further provided 
that, " If any bill shall not be returned by the Presi- 
dent within ten days (Sundays excepted) after it shall 
have been presented to him, the same shall be a law, 
in like manner as if he had signed it." But, if the 
clause stopped here. Congress in like manner might 
defeat the exercise of his veto by an immediate termi- 
nation of its session. It is therefore added, ^' unless 
the Congress, by their adjournment, prevent its return; 
in which case it shall not be a law." The next clause 
extends the application of this rule, with a single ex- 
ception, to every order, resolution or vote, to which 
the concurrence of both houses maj^^ be necessary. 
Had this been omitted Congress, by adopting such 
forms instead of bills, might have evaded the Presi- 
dent's negative. 

This power of the President to negative bills, is 
termed his veto, from the Latin word veto (I forbid) 
used by the Roman tribunes to prevent the passage of 
laws by the senate. It has been said that in the con- 
vention there existed but little difference of opinion as 
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to its propriety. The only points mach disputed, 
were whether it should be vested in the President alone, 
or jointly with some other department. If in him, 
whether it should be absolute or qualified, and if the 
latter, what majority of each house should be requisite 
to overcome it The qualified form was approved and 
vested in the President alone, by the vote of eight 
states against two, and it was unanimously determined 
that two-thirds of each house should be requir^ to 
overcome it This was subsequently altered to three- 
fourths by a small majority, but with little opposition 
was finally restored to two-thirds. Efforts were sub- 
sequently made to unite the supreme judiciary in the 
exercise of this power, which proved abortive, and 
were finally resisted by the vote of eight states against 
three. It was objected, with much propriety, that the 
judges, from an expression of opinion in their revisory 
capacity, would receive an improper bias ; for men are 
too apt to adhere to opinions once expressed, even 
though 'persuaded they are wrong. Vanity, loath to 
acknowldege error, assumes the guise of reason, im- 
poses upon the judgment, and by artful persuasion 
makes even conscience subservient to its purposes. 
Moreover, such an association would expose the judges 
to the improper influence of the executive, and might 
by its frequency gradually lead to a permanent and 
dangerous combination of the two departments. It 
was, therefore, conferred on the President alone. The 
necessity of such powers in the different departments 
results from the insufficiency of mere parchment de- 
lineations, to confine each to its legitimate sphere of . 
duty. Mere written prescriptions have only a morale 
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and not a material obligation. Their entire force re- 
sults from a virtuous principle within those upon whom 
they are intended to operate. If this principle existed 
in mankind in a state of perfection, it would supersede 
entirely, not only this power of defence in the depart- 
ments, but the necessity of power in the government 
itself For it alone would compel men to those very 
duties, which it is the only legitimate object of govem- 
ment to enforce — namely, to exercise only their own 
rights, and respect those of others. But such is not the 
case. It is notorious that mankind are to a greater or 
less degree depraved. This depravity has rendered mor- 
al obligations insufficient to confine men to the exer« 
cise of their own rights alone, and produced an absolute 
necessity for actual power, to prevent the encroach- 
ments of one upon another. Hence results the neces- 
sity of government, and likewise the power of defence 
in each of its departments ; for they, being composed of 
men, are liable to be actuated by a disposition to en- 
croach upon the rights of each other. Without such 
power, therefore, in each, this disposition to encroach- 
ment operating, the weaker would become subjected to 
the stronger. The executive and judicial departments 
would be overcome by the superior force of the legisla- 
tive, and thus the power to legislate, judge, and execute 
would be combined and concentrated in the same 
body. Mr. Jefferson, expressing the almost unanimous 
opinion of political writers, has said, ^'The concentrat- 
ing these powers in the same hands is precisely the 
definition of a despotic government.^' The essentiality 
of defences, in each department, for the avoidance 
of such a consequence, is of itself a sufficient reason 
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for their existence. B ut the veto power has yet another 
object An object to which even the separation of the 
departments, important as it is, is itself subordinate-— 
that object is to require a more full and perfect assent 
of the constituency of the government to all measures, 
the constitutionality or general expediency of which 
may be reasonably questioned. Ours, it must be borne 
in mind, is not a government of bare majorities, for that 
would leave too large an interest exposed to plunder 
and complete control. Nor is it a government of minor- 
ities ; for that, it is needless to prove, would be still 
more unjust and intolerable. But it was intended to 
be, as nearly as practicable, a government of the 
whole. To this intent the basis of each department 
has been ingeniously varied, and the consent of the 
President, Senate, and House of Representatives 
has been required for the enactment, and the further 
consent of the Judiciary for the execution of laws. 

Such being the objects for which the President's 
negative was intended to be auxiliary, the question 
whether it should be absolute or qualified was readily 
determined, and the qualified form approved* An ab- 
solute veto, while it is wholly incompatible with a free 
government, is plainly incompetent for this last, and 
pc mciple object of the President's negative. Moreover, 
it is questionable whether it is not a less eflectua' de- 
fence of the executive office. The British crown is 
invested with an absolute veto, yet, supported as it is 
by the almost reverential loyality of its subjects, its 
exercise at present would probably prove hazardous. 
Shielded as it is by vast and powerful prerogatives — 
armed as it is by a thousand almost irresistible influ- 
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ences, none of its inheritors, for more than a century, 
have dared the hazard of its exercise. If under such 
circumstances an absolute veto has proved impractica- 
ble, how more than useless would it have been in a 
government like ours? If it be a shield too ponderous 
to be raised by royalty, could strength sufficient to use 
it be expected in the executive of a republic? If the 
obsequious vassals of a crown are unwilling to bear 
its burden, Americans erect in the pride of liberty, would 
scorn to bend beneath it It may now be regarded as 
an almost useless feature of the British Constitution, 
having no influence, unless it be the slight possibility 
that desperate rashness, rather than the consciousness of 
duty, may induce its exercise. Its place is now sup- 
plied by other prerogatives, and it is probable that it 
will never again be used, grown heavier as it has with 
the dust of ages. It was urged even against the quali- 
fied negative of the President, that it was impracticable, 
but actual experience soon proved the contrary; In- 
deed, if the government of the United States rested on 
the sovereignty of a nation whose will a majority are 
competent to express, it might not only have proved 
impracticable, but hazardous to oppose that will. For 
that very majority might not only blot from the Consti- 
tution the authority by which the power is exercised, 
but are able to punish, and probably would, excited by 
opposition, punish any who dared to oppose them. 
Few would be bold enough under such circumstances 
to use a veto, however qualified, or however the pub- 
lic weal might demand it. But happily the case is 
different with us. The people of these states do not 
constitute a nation^ nor is their Constitution the work 
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of a majority, or alterable by a majority as it might be, 
if they did. It is the creature of (he slates as staieSj 
aod the concurrence of three-fourths of the states has 
been made necessary for its amendment It was, 
therefore, plainly practicable to oppose a veto to any 
smaller number than three-fourths. 

The propriety of the veto has also been combated by 
a variety of objections, all of which may be embraced in 
this single one — ^that it opposes the will of a majority. 
This objection would extend not only to the veto, 
but to the very purpose and whole theory of our Con- 
stitution. For its very object, as well as that of all 
other constitutions, is to check and restrain majorities, 
and to prevent their despotic domination over the rights 
of minorities. Governments are especially instituted 
for this purpose — to check this natural tendency of 
majorities to absolute rule, a tendency which origi- 
nates not in right, but in the depravity of human na- 
ture. Accordingly we find that the right of majorities 
(o rule is not acknowledged in any government, what- 
ever may be its character. Nor is the Constitution of 
the United States an exception in this respect. It is 
but a system of checks and restraints upon majorities, 
from beginning to end. A minoiity of the states may 
prevent the passage of a bill in the House of Repre- 
sentatives, a minority of the people may prevent its 
passage through the Senate, a minority either of the 
people or of the states may elect the President, and 
thus put their veto on a bill in defiance of lai^e ma- 
jorities both of the state and people. One-fourth of 
the states, containing a very small minority of the peo- 
ple, may prevent any alteration of the Constitution ; 
9 
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and Delaware, containing not more than the two had' 
dretb part of the whole federal population, may, in one 
respect place its veto upon all the others. Thus, if the 
fact that it opposes the will of majonties is a sufficient 
reason against the veto, it is still stronger against other 
parts of the Constitution, and demands not only the 
siibversion of those, but the complete destruction of 
its whole theory, except as it concerns the House of 
Representatives. 

The primary object of the Constitution, and one, 
too, which embraces all others mentioned in its pre^ 
amble, was the general welfare. It would, therefore, 
have been very improper to entrust its execution to bare 
majorities; for there is no doubt that in such a case 
it would have been executed for their benefit alone, 
rather than for that of the whole. The consent of the 
Senate was, therefore, required, in addition to that of 
the House of Representatives, for the passage of bills. 
But even this was deemed insufficient; for the constit- 
uency necessary to elect a majority of each could not 
be clearly and Mrly represented by such majorities. 
This, to the opponents of the veto, may appear strange 
and contradictory ; yet, nevertheless, it is true. For 
instance, six of the larger states may elect one hundred 
and fourteen members of the House of Representatives, 
which are a majority of the whole number. But, in 
order to obtain a majority in the Senate also, they 
roust bring to their aid eight other states, which, if the 
smallest in the union, elect twenty-three representa- 
tives, which added to one hundred and fourteen, make 
one hundred and thirty-seven, which is more than 
three-fifths of the whole number of representatives. 
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Again, fourteeo of smaller states may elect a majority 
of the Seaale-— but in the House of Representatives 
they have only fifly-seven members, fifty-five less than 
a majority. The smallest number of states necessary 
to make up this deficiency is two, which, added to four- 
teen, makes sixteen, represented by more than thiee- 
fifths of the Senate. In each of these cases it is clear 
that a majority of each house would not fully repre- 
sent the states composing that majority, in one or the 
other house— for in both of these cases they elect a 
majority in one house, and more than three -fifths of 
the other. 

The next point of inquiry relating to this subject is 
as to the extent of the legislative check upon the execu- 
tive veto, and though circumstances have lately attached 
to it an unusual importance, the limits o^ this work 
and the space already occupied by the subject require 
its brief examination. It has already been shown that 
the object of the Constitution was not to establish a 
government of mere majorities, but to approximate as 
nearly as possible to a government of the whole. This 
object it is dear can only be attained in proportion as 
the checking majority approaches to unanimity, and. 
indeed it cannot be perfectly attained except by una- 
nimity. But the very fact of necessity for government 
precluded the hope that this object could ever be thus 
attained, until religion should reduce to perfect harmo- 
ny all the elementsof discord auddiversity, and, sway- 
ing its liberating rule over all the community, make 
peace, justice, and love the characteristic attributes of 
its members. For the necessity of government is 
bounded on the very idea of a diversity of disposition 
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and interest — an inherent consequence of man's de- 
pravity, and which becomes more and more diverse in 
proportion to the increase of that depravky. And 
hence the proportionate practicability of free govern- 
ments to the virtue of the communities in vi^hich they 
exist. ^ 

Thus virtue is exhibited as one rule by ¥rhich to 
measure the required majority, and the degree to which 
it is proper to extend or restrict it. Besides this, there 
are other considerations which must also influence the 
determination of this point. Diversity of -disposition 
and interest is also a consequence of difference in cli- 
mate, occupation, education, and the like, and is in- 
deed more or less effected by every circumstance, phys- 
ical or metaphysical, which attends mankind from the 
cradle to the grave. The infinite number and modi- 
fications of these causes, and the character of their 
operation, are such as altogether preclude the possibili- 
ty of their conception. Hence the extent of their ef- 
fects cannot be precisely determined by any logical 
process. Therefore, this, and all other conclusions to 
be deduced from them, must of necessity be left to the 
experience of the past and the experiment of the fu- 
ture. Suffice it to say, therefore, that the convention, 
influenced by such considerations, finally agreed that 
two- thirds of each house should be requisite to over- 
come the veto, and upon this number the states agreed 
to risk the experiment. So far, it seems to have 
worked well. Still, conflicting opinions are entertained 
concerning it, and it must be admitted that the voice 
of experience is as yet ambiguous in regard to its pro- 
priety. Whether the number should be increased or 
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M^reased, is yet to be decided by the future. In the 
Lst there is certainly nothing that clearly warrants a 
lange. 

From the foregoing remarks, however, it maybe gath- 
ed that as this diversity of dispositions and interests 
' the community becomes more and more diversified, 
hether from vice and its natural tendency to division 
id strife, from increase of territory or numbers, from 
fiference of climate, occupation or education, or any 
use whatever, so to the same extent the check now 
ced will become less and less efifective. Because 
e greater this diversity, the more difficult it will be 
combine and harmonize it to the requisite degree 
' concord and unity. 

On the other hand, it must not be foigotten that 
)vernments are free only in proportion as they ap- 
oximate to unanimity. For instance, the larger the 
»ntrolling majority, the smaller must be the controlled 
linority. If then the controlling majority now fixed 
i reduced, the contioUed minority would necessarily 
t increased, and the government just as certainly be- 
ime less free. The question as to the increase or de- 
ease of the majority now required, when thus reduced 
» its elements, assumes a more important and imposing 
{pect, and is properly presented in the following form. 
Whether is it better to encourage and increase the 
Luses of diversity, reduce the controlling majority in 
)nsequence, and thereby make the government less 
ee — or to unite and harmonize the diversity into una- 
imity, that the government may not only remain as 
ee, but continue to progress toward that happy posi- 
on from which our Qrst progenitor has l^len, until at 
9* 



last we attain that perfect state of freedom where God 
alone shall reign supreme; our only law, his holy will, 
and his greater honor and glory our only end and aim? 
Some, high in station and renowned before the worU, 
have deemed the first most proper — ^but for myself, 
more humble far, my olyeci shall be loftier, and my 
answer be for freedom and my (Sod. 



THE EXECUTIVE. 

What is the best constitution for the executive 
department, and what are the powers with which it 
should be entrusted, says the most eminent and able 
legal writer of the age, are problems among the most 
important, and probably the most difficult to be solved 
of all which are involved in the theory of free govern- 
ments. There is a striking and peculiar force in these 
remarks, apparent to all who have made political 
science a study. How true they seem to tlnise too 
who have acquainted themselves with human nature, 
who know the frailty, the depravity, the inordinate 
passions and desires of the human heart — who know 
its inward workings, and contemplate that seal of self- 
ishness with which it is impressed, that longing after 
power, stamped upon it by that foul spirit which, 
urged by a hellish ambition, sought to exalt itself even 
above the government of heaven. How perplexing 
is the problem to him whose mind has dwelt upon the 
records of the past ; how intricate to him who has 
examined attentively the political history of those 
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mighty empires on which human depravity has done 
its work, gnawing their constitutions till, diseased even 
unto death, their spirit has vanished away, and their 
institutions, together with the mighty ends attained 
thereby, almost foigotten, have crumbled in inglorious 
decay. It is a question far too perplexing for me to 
attempt its examination. Its solution is far beyond 
the power of my feeble eflbrts, and I shrink from it 
with an overwhelming sense of amazement, in view 
of the importance, the intricacy, and stupendous mag- 
nitude of the subject. Upon one so perplexing, it was 
but natural there should have existed much diversity 
of opinion in the convention. It occupied much of 
their attention, and was elaborately investigated and 
discussed i and, though experience has not as yet 
shown ahy great error in the result of their labors, 
there are some who would persuade us it is very erro- 
neous, and stamped with defects glaring and dangerous. 
Whether this is the effect of sinister motives, of un- 
founded fears, a mere wish to find fault, or a restless 
desire for change, I shall not undertake to determine ; 
but believe, with the Federalist, that ^< There is hardly 
any part of the system the arrangement of which could 
have been attended with greater diflSculty, and none 
which has been inveighed against with less candor^ or 
criticised with less jtuigmeiU,^^ 

The first clause of art 2d declares that ^^ the ex- 
ecutive power shall be vested in a President of the 
United States of America. He shall hold his office 
during the term of four years/^ &c. Under the old 
confederacy all the powers of government were vest- 
ed in the Congress, and there was no distinct national 
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executive. The want of one was generally admitted 
to be a great defect, and in the convention there was 
not the least objection to the establishment of one. It 
was determined, by a vote of seven states against 
three, that it should consist of a single person, and the 
term of his service was first fixed at seven years, by 
the vote of five states against four, but was subee- 
quently altered to four years, by the vote of ten to one. 
The subjects presented by the clause for consid- 
eration, are, first, the necessity of the executive depart- 
ment; secondly, its unity ; thirdly, the term of service. 
Having previously examined the first subject, in dis- 
cussing the necessity of separating the three great de- 
partments of government, and it being so clear and 
universally admitted, it becomes unnecessary further 
to discuss it As it regards the unity of the office, 
while it is necessary for enei^y and despatch in the 
execution of laws, it affords a great security against an 
improper exercise of its functions, and so contribntes 
much to the safety of the community. Though it is 
not doubted by any that its unity is well calculated to 
secure vigor, yet it is the opinion of some that this is 
not a proper ingredient for the executive of a repub- 
lic. Such opinions, however, have but few advocates 
at present, and are advanced only by those termed 
" closet philosophers," who, from their ignorance of the 
world as it is, indulge the belief of human perfection. 
Mostly upon this ground have these opinions (like most 
of their theories) been based. The history of man, how- 
ever, in every age and clime, has taught us a far difierent 
lesson. And, indeed, quite a superficial glance at even 
the most virtuous societies^ will be fully sufficient to 
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re the foundation od which they are reared to be as 
)nary and UDsubstantial as the airy phantom of a 
'^-day dream. There are others, again, hostile to vigor 
:ie executive, who found their objections on exact- 
le contrary theory, namely, the total depravity of 
I and his absolute and complete unworthiness of 
degree of confidence whatever. These extreme 
lions, it may easily be seen, like all other extremes, 
; to the same end. While the truth of the first 
lid altogether abrogate the necessity of government, 
of the last would argue the impossibility of its es- 
isbment from the non-existence of trustworthy 
3sitories for its requisite powers. Rejecting both 
e theories, we deem it more in accordance with 
on and experience to consider enlightened man a 
pound of good and bad ; and, though liable to err, 
e are still some traits inliis character which point 
le Author of all good as his Creator, and form a 
3 for quite extensive confidence. Under these cir- 
istances, we deem him a worthy depository of 
er, and more especially in a government all the 
sirtments of which, being under the check of its 
sreign constituents, are moreover so constituted in 
nselves as to serve as checks upon one another, 
igor in the executive we consider essential for these 
3ks, and moreover for protection against faction, 
rchy, and all the various ills of ambition. Roman 
3ry is filled with many sad examples which fully 
3t the correctness of such an opinion, 
fnder the government of the two consuls, super- 
id at times by that of military tribunes, the ex- 
tive of the republic being weakened from its plu- 
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nlity, the execation of the law was delayed. Their 
coQcurrence in measures was prevented by ambitloo, 
envy, and jealousy. The whole machineiy of govem* 
ment was inert. The seven bills of the eternal cify 
reverberated with the mad confusion of an unchecic^ 
populace. Faction prevailed. Dissention, grown 
frantic, raged with all the fury consequent upon dis- 
tracted councils, and often with its wild, maddening 
burst of frenzy shook from centre to circumference the 
very foundation of the repuUic. R4)me, to shield 
Itself from these dread consequences of executive 
weakness, was sometimes induced to resort even to ths 
absolute sway of a dictator. 

The history of some of the United States is also re* 
plete with examples to corroborate the opinion advanced. 
Deeming them superfluous^ we forbear, however, to 
mention them. Independent of the lessons taught us by 
experience, common reason, undirected by the bea- 
con lights of history, teaches us to shun weakness, or, 
what is the same thing, plurality in the executive, as 
the parent of dissention, intrigue, and faction, and con- 
sequent delay, which, in cases of foreign invasion, may 
be worse than either. Common sense will teach us 
that while justice is delayed, civil rights are insecure, 
the restraints of government upon the passions of men 
are slackened, guilt revels in unrestrained freedom, and 
innocence and virtue, deprived of speedy protection, 
fall victims to its lusty rage. Thus, without vigor in 
the executive, the liberties of the people would be ex- 
posed to the most dangerous consequences. 

Again, the unity of the oflice secures in a great de- 
degree its responsibility, because its acts may easily be 



meed to their real origin. The wfttchfulness of the 
leople is not distracted by a multiplicity of objects, 
mt concentrated to a single focus, constituting a most 
x>werful and valuable check upon ambition. If the 
>ffice be divided or vested in a plurality of persons, its 
mproper eitercise cannot easily be traced to its authors* 
One would endeavor to shield himself by attributing 
he blame of a bad measure to the others-r-^ach, assert- 
ing his own individual innocence, would say the coun- 
sel of such and such a one prevailed, I could not ob- 
riate it— a majority were against me, or perhaps, (what 
is too probable,) such wa^ the difference of opinion that 
it was impossible to agree on any other. Under such 
circumstances it would be utterly impossible to fix re* 
iponsibility, and indeed it would be as unjust to require 
it — for each being subject in every thing to the control 
of the others, action could not be voluntary, and I hum- 
bly suppose there is no principle of ethics better set- 
tled and more universally admitted than that which 
ibsolves a man from accountability for involuntary 
lets. 

The next subject which claims attention is the du- 
ration of office. The objects for which this is essential 
ire personal independence of the executive officer and 
itability in the administration of government. 

Reasoning from the well established principle that 
Qian is interested in what he possesses in proportion to 
;he duration of its tenure, we may reasonably infer that 
If it be short and fleeting, he will be careless of it and 
unwilling to incur on account of it the hazzard of cen- 
sure; rather than incur the disapproval of his fellows, 
oian will often relinquish even self-approval. The 
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love of approbation is the most violent and incorrigible 
of all the passions which excite his mind, for it, be will 
encounter pain, toil, danger— death itself* Such is 
its mighty power that even under the most favorable 
circumstances there are but few who are able to with* 
stand it. 

<* Snterprises of great pith and moment, 
With this regard, their currents turn awry, 
And lose the name of action." 

We may infer from this that the President will 
abandon measures of perhaps great weight and interest, 
the benefits of which could not be speedily developed, 
unless time sufficient be allowed to retrieve the confi- 
dence lost in consequence before a new election. If 
be be a man of prudent judgment and tenacious of his 
character, as he should unquestionably be, he will not 
commit his favorite plans to the certain fate of ill suc- 
cess. That high respect with which it is notorious 
men cherish their favorite schemes, would forbid it 
Respect for his judgment would forbid it. Self-respect 
and a proper care for the opinions of others, would 
forbid it. The love of approbation would rather make 
him pliant to every fitful breeze of popular excitement, 
however light and transient. Thus it would claim, as 
victims to appease it, the stability of the government and 
independence of the executive oflice. The duration of 
office should then be long enough to avoid these con- 
sequences. On the other hand, if it be too far pro- 
longed, there is danger that the love of approbation will 
give place to selfish ambition, that he may become 
unmindful of his responsibility and cease to feel a pro- 
per degree of dependence on the people. From the 
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general principles which have been stated, we can de« 
duce only the general conclusion that if the duration 
of office be very short, it will amount to a surrender of 
its independence, and subject us to a most intolerable 
vacillation in the administration of government. With« 
out the aid of experience it cannot be definitely aS'* 
certained what should be the precise term of service, 
BO far as ours has gone it certainly has not shown that 
four years is too long* Reasoning from the comparison 
of the President's duties and terra of service with those 
of the state executives, the conclusion might be still 
further sustained. 

In the convention some diflference of opinion existed 
in regard to it. At one time it was suggested that the 
President should hold his office during good behavioun 
This proposition, however, meeting with little favor, 
was readily abandoned. Whatever may be the opin* 
ions now entertained of it, however hostile it may be 
considered to modern republican notions, it received 
the approval of some whose integrity, wisdom, and pa» 
triotism none dare to doubt — among them, Madison, 
Hamilton, and Jay. It has already been stated that 
another proposition was made to choose the President 
for seven years. This was approved by a bare majori- 
ty ; coupled with a clause " to be chosen by the national 
legislature;" it passed by a vote of eight states against 
two, and " to be ineligible a second time" was added by 
the vote of eight states to one, one being divided. So 
the clause stood in the first draft of the Constitution. Sev- 
eral efforts to effect a change in it were made, but without 
success. Upon the report of a select committee, however, 
the terra of service, the mode of choice and ineligibiU 
10 
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ity of the President were ultimately altered to the pre- 
sent form. Whether the term selected be sufficiently 
long to secure the independence of the office and sta- 
bility of its administration, against the encroachments 
and fickleness of the legislature, is a question to which 
general experience has given the most decided neg- 
ative. Far back in the vista of time, history points 
us to the Jewish Sanhedrim. Commencing with 
scanty powers in the days of the Maccabees, it ac- 
quired strength and constancy under the Asmonean 
sovereigns, and at length by gradual usurpations arose 
to such a degree of authority as to become formidable 
to the sovereigns themselves. In latter times the 
British house of commons from feeble beginnings has 
by degrees become omnipotent — from the mere power 
of assenting or disagreeing to a new tax, it has passed 
onward to its present acme of authority. The exten- 
sive privileges of aristocracy even, and the powerful 
prerogatives of royality, have proved insufficient to 
check it. 

Over these mighty barriers it has marched with 
giant strides. In some instances, overthrowing the an- 
cient establishment of church and state, it has reared 
the standard of its omnipotence upon the ruins of both. 
These examples if not s()fficient to establish the nega- 
tive, certainly arouse the most fearful doubts of the 
affirmative. They should at least be sufficient to 
banish all fear of executive encroachments. 

Leaving this subject, the re-eligibility of the Presi- 
dent comes next in order. It was one which was 
much agitated in the convention, and frequently since 
has excited no little discussion. Its propriety, of late 
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years, has been madly assailed by the enemies of the 
Constitution, and it has senred as a topic for dema- 
gogues to rave and rant about throughout the land. 
In defence of their position, they urge that the return 
of public officers to the capacity of private citizens, 
where they may feel the tone they have given to the 
administration of laws, is the best security for their good 
conduct. They allege that it would prevent a cringing 
subserviency to procure a re-election, or resort to cor- 
rupt intrigues for the maintenance of power ; that it 
would lull to sleep the restless aspirations of ambition; 
and with the same breath that they decry the veto 
power, they tell us that it will add to the independence 
of the executive office. 

We answer to these objections, that the exclusion 
from office would diminish^ in a great degree, the in- 
ducements to good conduct. Who would not feel less 
zealous in the discharge of his duty with a conscious- 
ness ever pressing upon him that the honors and 
emoluments of the station with which it is connected > 
must soon be forever surrendered? Who would be 
more diligent in the toils of office without the pros- 
pect of reward, than with it? Who more faithful 
when unconditional punishment awaits fidelity as 
well as treachery ? Are there any so little observant 
of human character, of the actions and motives of 
those around them — ^so devoid of common sense, as to 
imagine that men in general would be? With such 
arguments likewise may pass unnoticed, and for that 
portion of mankind possessing a moderate share of 
common sense, we respectfully deem them useless to es- 
tablish the contrary. Without the insolence of aigu? 
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ment, therefore, to support a principle so evident in all 
the affairs of life, and universally admitted, we simply 
assert that the hope of reward is one of the greatest in- 
centives to human action. On avarice and ambition, 
against which security is most desirable, it acts with 
redoubled force. If the chief magistrate be avaricious, 
his avarice will prompt him to more zealous toil to 
merit the rich reward of re-election. If he be ambi- 
tious, what'higher prize than this can lure bim to the 
path of duty ? It is honor's greatest — glory's proudest 
— the highest of earth's high places. Ambition to at- 
tain it will become a drudge to duly, and, by an al- 
chimy most wonderful, will be transformed to merit. 
On the other hand, if all hope of reward be banished 
— if re-eligibility be beyond the attainment of merit — 
if it be inevitably certain that the present opportunity 
is the last, avarice will hoard while it may, and ambi- 
tion, spurning the shackles of the Constitution, will 
seek to attain it at every hazard. Some may deem 
this but far-stretched fancy, but reason teaches it. An 
ambitious leader, standing upon the strong basis of pop- 
ular favor, may spurn the slight probability of impeach- 
ment, and by suitably disposing the favors of his office, 
by various intrigues and corruptions, he may as well 
under the one term principle shield himself against 
impeachment, as under the other secure a re-election. 
So far then as it respects avarice and ambition, from 
which daiiger is most, if not alone, to be expected, the 
one term principle, instead of increasing, would di- 
minish the inducements to good behaviour. Moreover, 
it would cut off the benefits of experience resulting 
from the first term of service. This, if not at all times 
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desirable, is sometimes absolutely necessary: for in- 
stance, in pending cases of delicate and difficult for- 
eign negotiations, and particularly in cases of war. 
It would frequently prevent a continuance of a merit- 
orious and fivorite officer, contrary to the wishes of 
his constituents, when they might desire to reward him. 
It would exclude from office men whose services might 
be at times indispensably necessary ; for, as the Fede- 
ralist remarks, " There is no nation which has not at 
one period or another experienced an absolute necessi- 
ty for the services of particular men in particular situa- 
tions — perhaps it would not be too strong to say, to the 
preservation of its political existence. How unwise, 
therefore, must be every such self-denying ordinance 
as serves to prohibit a nation from making use of its 
own citizens in the manner best suited to its exigencies 
and circumstances !" Again : it would prevent the 
adoption of useful measures, the benefits of which 
could not be developed in a single term, and which 
might be induced by the prospect of re-election. But, 
above all, it would operate as a constitutional inter- 
diction of stability in the government; for with a 
change of men must come a change of measures. 
To balance all these evils, what are the advantages 
proposed by the one term principle? What could 
have induced men of experience, of judgment, of 
high station, to become its advocates? The advan- 
tages proposed have been noticed and answered ; but 
there is one other still, which its advocates dare not ex- 
pose. It increases the chances in favor of aspirants to 
the presidency. In this one circumscribed, personal 
advantage, I verily believe, is exposed the whole se- 
10* 
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cret of opposition to the re eligibility of the PresideDt 
Concluding thus the subject of re-eligibility, we pro- 
ceed to examine the remaining part of the clause, 
which refers to the Vice President The usefulness of 
this office has been somewhat doubted and its proprie- 
ty much questioned. Its establishment was objected to 
on the ground that he would be a useless officer, hav- 
ing but few duties lo perform and which might with 
propriety devolve on some other established officer of 
government ; that, as President of the Senate, he 
would be invested with an improper control over the 
proceedings of that body, and that, as he must corae 
from one of the states, that state in cases of a tie 
would have a double vote. The reasoning by which 
these objections were overcome, and which led to the 
establishment of the office, was founded in a measure 
upon the same ground as the objections themselves. 
It was contended that a presiding officer must, at all 
events, be chosen for the Senate, where the states were 
equally represented, and extreme jealousy was enter- 
tained of unequal influence. If that officer be chosen 
from the body of the Senate, one state must necessari- 
ly be deprived of a vote in general — have a double 
vote in cases of a tie, or in such cases no decision 
would be obtained. Each of these effects was equal- 
ly to be avoided. Another consideration was the pro- 
priety of providing some suitable officer to perform the 
duties of the President in case of his inability or re- 
moval, and the same reasons which recommended the 
mode of appointihent prescribed for the one, equally 
apply to the appointment of the other. 

That mode of appointment we now come to con- 
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sider. It presented, we are ioformed, one of ilie most 
difficult questions which occupied (he convention, and 
it is also apparent from the vacillation which charac- 
terized their action upon iL By a vote of eight states 
against two, the choice of President was first given to 
the national legislature. A short time afterwards^ by a 
vote of six states against three, one being divided, it 
was confided to electors appointed for the purpose, and 
by the vote of eight states against two, their appoint- 
ment was given to the state legislatures. Afterwards, 
by a vote of seven states against four, it was restored to 
the national legislature, and towards the close of the 
convention the subject was referred to a committee, 
who reported a mode nearly similar to that now pre- 
scribed by the Constitution. 

The choice of President has been spoken of by the 
Federalist in terms of unmeasured approbation. It 
afiirms it to be, if '' not perfect, at least excellent," and 
that " it unites in an eminent degree all the advantages 
the union of which was to be wished for." Never- 
theless, some of our most eminent statesmen have ven- 
tured to predict that if ever the tranquillity and peace 
of the country are to be jeoparded by struggles for pow- 
er, it will be on this very subject of election of Presi- 
dent. It is somewhat remarkable, therefore, that this 
is the only part of the system which escaped the severe 
censure or received the slightest approval of its oppo- 
nents. 

The experience of ancient and modern Europe, as 
an eminent jurist correctly observes, has indeed been 
unfavorable to the practicability of a fair and peaceable 
election of an executive magistrate. Archdeacon Paley 
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also observes, with the examples of Poland and the 
papal dominions in view, that an ^^ herecfitary mon- 
archy is universally to be preferred to an elective mon- 
archy." " Notliing is gained," says he, " by a popular 
choice worth the disseniions, tumults and interruptions 
of regular industry, with which it is inseparably at- 
tended." This conclusion of this eminent philosopher, 
(whose writings are, politically considered, characterized 
by much wisdom and truth,) while the experience of 
America triumphantly refutes it, is also wholly unsup- 
ported by the examples he cites. In the first the king 
was elected by a diet — in the second the pope by the 
college of cardinals. These have no application what- 
ever to popular elections. Nor did the whole history 
of Europe, both ancient and modern, afford a single 
example that fairly applied either for or against a popu- 
lar choice of a chief executive magistrate. The ex- 
periment was reserved for America, and the glory of its 
success is hers. The example of Poland indeed might 
apply to an election of a king by a diet of nobles like 
that of Poland, but with force much diminished, to a 
choice of president even by a congress like ours. Yet 
this with the intrigues attending the election of a doge 
in the Yenitian senate, were examples sufficiently ap- 
plicable to render this a plan of doubtful propriety. It 
would probably have produced in Congress a high and 
dangerous state of political excitement — kept them 
continually plotting and intriguing, and thus distracted 
their attention from more appropriate duties. The 
election of President would have mingled itself with 
all their measures. Compromises would have been 
m&de, and perhaps laws, long before an election, to con- 
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ciliate particular interests; and corruption, thus engen- 
dered in the very vitals of the government, would 
have spread its withering blight over the whole body 
politic. Moreover, Congress being the constituents of 
the President, he would have become their tool, and 
even if he did not enter upon the duties of his office 
manacled with pledges to corruption, he would at 
least have been slavishly subservient to their will in 
order to secure a re-election. 

These and other considerations induced an abandon- 
ment of the plan. It was proper that the s^nse of the 
people should influence the choice of so important 
an officer. The framers of the Constitution, however, 
considering the great difficulty attending the plan, and 
the unfavorable character of European experience, 
deemed it imprudent to commit the election to the peo- 
ple immediately. In a great country like ours the 
choice of a chief executive magistrate of necessity be- 
comes a highly exciting question. A country stretching 
far north and south — from climes where the sun-beams 
ever dally with flowers — to those where the mock 
light of glaciers ever light up the skies — lashed on the 
eastward by the Atlantic's fierce waves, and fanned on 
the westward by Pacific's soft breezes — inhabited by 
men of all climes and pursuits, its interests are vast, 
conflicting, and various. These the choice of a Presi- 
dent marerially afiects, urging the weaker to combina- 
tion, and the stronger to desperate conflict for ascend- 
ency — addressing itself most strongly to popular pas- 
sions, and holding forth the most powerful temptations 
to ambition. For these reasons it is a question both 
highly exciting and of most transcendent importance. 
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While the first of these characteristics forbade its re- 
ference to the people immediately, the other demand- 
ed that they should control its decision. It was, 
therefote, confided to a small body of electors deputed 
for the especial purpose, and chosen just previous to 
the Presidential election in such manner as the people 
might, through their respective Legislatures, choose to 
direct. By this plan it was hoped to avoid the tur- 
bulence of a Campus Mariius on the one hand, and 
the intrigues of a Venitian senate on the other. It 
was thought the election would thus be made under 
circumstances favonible to deliberation and by men 
well capacitated to estimate the qualities adapted to 
the station —that the tumult and discord which would 
probably attend an immediate election by the people 
would in a great measure be avoided — ^inasmuch as 
the election of several to form an intermediate body of 
electors would be much less exciting than the elec- 
tion of one man who was himself the ultimate object 
of the public wishes. Siill further to provide against 
tumults and corrupt negotiation, it was required that 
the electors should assemble separately in their respec- 
tive states, and Congress was impowered to fix both 
the time of their appointment and the day of their 
meeting, which day was required to be the same in 
every state. Assembled in this detached and divided 
situation on the same day, they would be much leas 
exposed to those heats and ferments which always atr 
tend a numerous assembly, and all opportunity for 
corrupt negotiations would be prevented. Hereby, too, 
it was designed to guard against the intrigues of foreign 
powers, who might seek to gain an improper ascend- 
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ency in our councils, by elevating to the chief magis- 
tracy of the union a creature of their own. 

Such were the difficulties intended to be avoided, 
and such the advantages expected to be attained by 
the plan which the convention adopted. That plan and 
the alterations effected by its amendment we now come 
to consider. Whether its proposed advantages have 
been realized in practice we shall presently inquire. 

The Constitution provides that each state shall ap- 
point, in such manner as its Legislature may direct, a 
number of electors equal to the whole number of sen- 
ators and representatives to which it may be entitled 
in Congress. To prevent the improper influence of of- 
ficial patronage upon the election, it is declared that 
no senator or representative or other officer of the 
United States shall be an elector. It is not a litde re- 
markable that the convention omitted to prescribe any 
other restrictions or qualifications. Nor has this glaring 
defect been remedied by the amendment. It would 
have been well, perhaps, to have required for eligibility 
to this office that the person should have attained an 
age when it is probable he would have possessed the 
information, experience, and soberness of judgment 
requisite to a proper discharge of its high and respon- 
sible duties. A reasonable period of previous resi- 
dence should also have been required ; and it ought at 
least to have been added that he should be a citizen of 
the United States. 

Formerly, in several of the states, the electors were 
appointed by the Legislatures-*— the manner being pre- 
scribed by law ; and the practice has not yet been en- 
tirely abandoned. Whether it conforms to the Constitu- 
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tion, has not been much questioned, and yet it appears 
quite evident tliat it does not. The Constitution di*' 
rects that ^' each state shall appoint, in such manner 
as .the Legislature thereof may direct, "^^ and not that the 
Legislature shall appoint in such manner as ii may di« 
rect. In other states the electors are chosen by the 
people in electoral districts into which the state is di* 
vided. But most generally they are elected by general 
ticket throughout the whole state. They are directed 
to assemble in their respective states on the day fixed 
by Congress, in pursuance of the Constitution. Hav 
ing assembled, and organized by filling up vacancies 
occurring from the death or absence of any of their 
number, they proceed to ballot for two persons, one of 
whom at least shall not be an inhabitant of the same 
state with themselves. According to the original 
clause of the Constitution, they were not to designate 
which they voted for as President. It was merely 
provided that the person having the greatest number of 
votes should be President, if such number was a raa^ 
jority of the whole number of electors appointed ; and 
the person having the next highest number of votes 
was to be Vice President. Under the operation of this 
plan, however, in 1801, a serious difiiculty occurred. 
Mr. Jefferson and Burr received an equality of electo- 
ral votes, and the election thereby devolved on the 
House of Representatives. On that occasion it was 
some time doubtful whether the intention of the elect* 
ors would not be defeated, by the election of Mr. Burr. 
Much tumult and disorder was exhibited, and riotous 
and violent conduct, which created serious apprehen- 
sions for the peace and permanency of the union. In 
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consequence of this, the Constitution was so amended 
chat the electors should name in their ballots the per- 
son voted for as President, and in distinct ballots the 
person voted for as Vice President, ^hey are also re- 
quired to make distinct lists of all persons voted for as 
President, and of all voted for as Vice President, and 
of the number of votes for each. These lists they are 
required to sign and certify, and transmit sealed to the 
seat of government, directed to the President of the 
Senate. Neither the Constitution nor the amendment 
requires that more than one copy of these lists shall be 
made or sent, nor does either fix the time at which they 
shall be sent, it has been provided by law, however, 
chat three copies of the lists should be made. One of 
these is to be sent, by express, to the President of the 
Senate, at the seat of government, before the first Wed- 
nesday in January next ensuing the election. Another 
is to be directed to the same officer, at the same place, 
and forwarded forthwith, by mail ; and the third is to 
be delivered to the Judge of the district in which the 
electors assembled. These provisions, though not spe- 
cially authorized by the Constitution, are justified by 
their necessity, and their propriety will always com- 
mand their respectful observance. The same law re- 
quires that Congress shall be in session on the second 
Wednesday in February, when the President of the 
Senate, in the presence of both houses of Congress, 
is to open the certificates received, and count the votes. 
The person having the greatest number of voles for 
President, is declared to be elected, if such number be 
a majority of the whole. But if no person have such 
a majority, then the House of Representatives ace iin- 
11 
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meJiafely io choose a President, by ballot, from those 
persons having the highest numbers, not exeeeding 
three on ihe list of those voted for as President. Ac- 
cording to the original plan, the number from which / e 
the House was to elect was five, instead of three. In 
the amendment of this part of the plan, it b remarka- 
ble tliat no provision has been made for a case where 
an equal vote is given for two or more within tbe 
constittuionat number. Such a case, k is quite proba- 
ble, may occur, and would be likely to create serious 
dissensions. On the occasion of an eleclioa by tbe 
House, the votes are to be taken by states, the repre- 
sentatives from each having one vote. There appears 
no propriety in this change, as to the infliienee of the 
states, from what it ordinarily is in the case of a choice 
by the electors. It is perhaps but the arbitrary effect 
of compromise, ar>d intended as a compensation to the 
smaller states for their loss in the primary election. It 
has been said by an ingenious commentator (Rawle), in 
defence of this part of the plan, that if the people do not 
elect a President, there is a greater chance of electing 
one in this'mode than there would be by a mere repre- 
sentative vote according to numbers, as tbe same divisions 
would probably exist in the popular branch as in their re- 
spective states. This, however, is but an empty and in- 
considerate assertion, and is fully met by its denial. 
Moreover, it by no means 6ts the case. The quesition 
is not whether the chance of electing by states is 
greater than it would be by a mere representative vote 
according to numbers ; but whether it is greater than 
the chance of electing by a vote according to the in- 
fluence of the states io the primary election. That in- 
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flaence is not in proportioa lo thchr number of repre- 
aentatives, but in proportion lo the number of lepre- 
seniatives and senators. A quorum for the purpose of 
election by the House, consists of a member or mem- 
bers from two-thirds of the states, and a majority of. 
all the states is necessary to a choice. The election is 
required, by the amendment, to be made before the 4th 
day of March then next ensuing. In event of its 
failure to be made within the time thiw limited^ the 
Vice President is to act as President, as in case of his 
death or constitutional inability. 

The amendment further provides that the person 
having the greatest number of votes for that office shall 
be vice-president, if such number be a majority of all the 
electors appointed. If no person have such majority, 
then fiom the two highest on the list the Senate are to 
choose a Vice PiresidenL A quorum for the purpose 
consists of two-thirds of all the senators, and a majoiity 
of the whole number is necessary to a choice. But 
no person ineligible to the office of President can be 
elected io that of Vice PresidenL The Constitution as 
amended does not specify the time when the choice of 
Vice President shall be made in case it should devolve 
on the Senate. But it is certainly a reasonable con- 
struction that it is to be made within the thtie limited 
for the choice of President. 

The policy of the alterations effected by the amend- 
ment is by no means unquestionable. While some of 
our distinguished jurists and statesmen have regarded 
it as a substantial improvement, others have held it to 
be inferior to the original. The reduction of the num- 
ber of candidates from which the House of Represent- 
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acives are to choose n President is uudonbtedly am 
improveineat. Ue;side3, under the original plan the 
action of the Senate was necessarily delayed until the 
House of Representatives had made their seiectioo. 
By the amendment they may immediately after the 
votes are counted proceed to elect a Vice President. 
Under the original plan the election by the House 
might have been delayed until the term of the pre* 
ceding President and Vice President had expired. In 
such a case it is thought the government would be left 
without an executive officer, and a suspensioo of its 
powers would ensue. By the amendment the new 
Vice President would probably io such a case be 
ready to act. Thus far the amendment is certainly 
superior to the original plan. On the other band, it 
undoubtedly diminishes the dignity of the Vice Presi* 
dency. Though the duties of the office and its re- 
sponsibility remain as formerly, the candidate for it is 
no longer a competitor for the presidency or selected 
as possessing equal qualifications with the candidate 
for that office. Moreover, it is by no means doubtless 
that the facility afforded by the amendment for party 
organization, and the selection of mere party leaders 
is less an evil than that it was intended to guard 
against. To provide a security against such an evil 
was one of the prime purposes of the original regula- 
tion, and. being defeated in this, its chief excellence 
has been destroyed. However, be the amendn^nt 
wise or unwise, from the exposition we have niade of 
the plan of election as it now is, it appears to be stilt 
defective in several material points. And though other 
defects have not been unveiled, and those which have 
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been, have not been presented as forcibly as they 
might be, still the propriety of a further reform is 
evident. 

It is notorious, too, that in practice the plan has com- 
pletely failed. Some of its wisest purposes have been 
frustrated. The enlarged and elevated views of those 
who framed it, and the high expectations of those who 
defended it, have by no means been realized. It was 
expected, as we observed in the commencement, that 
the election would be made under circumstances favor- 
able to deliberation and by those capable of analyzing 
the qualities adapted to the station. 

It was expected that the electors would have been 
men of an independence of character, worthy the re- 
presentatives of freemen. It was hoped they would 
possess the wisdom and fortitude to resist the bias of 
party and the allurements of present temporary ap- 
plause. That their ambition would be that loAy am- 
bition that scorns the popularity of a day, and seeks 
that more enduring fame which is the reward only of 
a firm, steady and unyielding pursuance of the true 
interests of the people at any and every hazard. It 
was hoped, too, that hereby disorder and tumult might 
be shunned, and insuperable obstacles opposed to cabal, 
intrigue, and corruption. But how are all these high 
hopes frustrated! Need it be told that the electors are 
compelled to surrender their independence as a price 
for their office ? That they are chosen wholly with 
reference to particular candidates — that these are de- 
signaled by self-constituted conventions, and they 
too composed of party leaders, office-holders, office- 
seekers, and a variety of other demagogues, among^ 
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(lem members of state LegisIatoreSy and members of 

< /ongress, whose poor merit entitles them to be classed 
I'venlast under this head — are not these notorroua facts? 
It is known, too, that the candidates thus nominated 
sre selected more with a view to their capacity to cod- 
rentrate the entire force of their party in the election, 
t'lan with a view to their merit. Somb of them, and 
tiiose, too, who of late have proved successful, were 
men but little known, and without reasons to expect it, 
nr at least whose previous public services and reputa- I ■ 
non gave no reason to expect it. These things are . 
notorious, and though parly bias might advise their | 
•concealment, the attempt would be futile, and will I 
r:ontinue to be until the men of this generation shall | 
have passed away, for they have been eye witnesses of ' 
these things. Besides this complete failure of the |dan 
in practice and the objections already noticed, there is 
another which should not be passed over. It is not I 
only the possibility, which of itself is a strong objection^ I 
but the probability that the choice may too oAen de- i 
volve on the House of Representatives. This has al- \ 
ready occurred twice in the progressof the government j 
Upon the first occasion the existence of the union was | 
threatened. Upon the second it is by no means cer- ' 
tain that the wishes of the people were not defeated. 
^^ It cannot escape the discernment," says an emi- 
nent commentator (Story), "of any attentive observer, 
that if the House of Representatives is oflen to choose 
a President, the choice will, or at least may be influ- 
enced by many motives, independent of his merits and 
qualifications. There is danger that intrigue and 
cabal may mix in the rivalries and strife. And the 
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discords, if not the corruptions, generated by (he occa^ 
sion, will probably long outlive the immediate choice, 
and scatter their pestilential influences over all the great 
interests of the country. Then, indeed, says another 
distinguished commentator (Tucker), intrigue and cabal 
may have their fuUscope : then may the existence of the 
union be put in extreme hazard ; then might a bold 
and desperate party, having the command of an armed 
force, and of all the resources of government, attempt 
to establish themselves permanently in power without 
the future aid of forms, or the control of elections." 

In view of these defects in the theory and the com- 
plete perversion of the plan in practice, it has been the 
opinion of many distinguished statesmen that the 
choice should be by the people immediately in repre- 
sentative districts, with a final resort to electors, in the 
case where it is now made to the House of Represent- 
atives. This mode, however, though not subject to 
the objections which apply to the theory of the present 
plan, would still be liable to all which apply to its 
practical operation. The chief difficulties to be avoid- 
ed, are the intrigues and corruptions of party clubs, the 
dictation of self-constituted nominating conventions, 
the violent convulsions, and high excitement to which 
the community is now subject These are the most 
dangerous foes we have to encounter, and of late they 
have prevailed to an inordinate and unwholesome, if 
not alarming extent. With each succeeding election 
the arts of corruption prevail more and more, and 
popular excitement becomes more intense. If it con- 
tinues to increase, what may we expect will be its 
dreadful consequences? What when the interests of 
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the country become doubly diversified, and nnore and 
more conflicting? What when its population becomes 
dense, and vice, by combination with vice, shall have 
attained that strength which it always has in the crowd- 
ed districts of other countries, and whith it doubtless 
will also in this. For this is a circumstance which at- 
taches not to particular countries, but to human na- 
ture, and exhibits itself even to a greater extent under 
free than under despotic governments. What then, 
when these things shall be, what will be the conse- 
quences of an election according to the present prac- 
tice or its suggested substitute? Each is equally inef- 
fectual to defend corruption or allay excitement. What 
then, unless a complete reform shall speedily be made, 
what will be the consequences? 

It is probable,*aIa8, too probable that at do distant 
period these fearful forebodings of the present will 
be changed into woful realizations of the future* 
They may no longer only be seen, but felt — ^felt in un- 
ceasing strifes and discordant rivalries of the states, in 
dread and desperate conflicts of parties, and fearful 
convulsions of the community. Yea, they have 
already been heralded by the cry of "Disunion !" and 
soon, quite soon the loud tumultuous shout of faction, 
with one tremendous thunder-shock, shall at once pro- 
claim their presence and rend asunder the last remain- 
ing bond of the union. Then may their horrid history 
be read in the bloody contentions of dissevered and 
warring states — viewed in the wreck and ruin of their 
republican forms of government, and^monrnfully me- 
morialized by the permanent establishment of military 
despotisms, the only remaining substitutes for the 
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present plan. Yea, it is probable that, unless reform 
shall soon be made, it may be even our tad lot H> learn 
this history, view this ruin, and behold emblazoned on 
these bloody monuments the epitaph of Liberty, en- 
circled by the foul insignia of strife, disunion, war^ 
and slavery. 

While then it may be, let there be reform. Let the 
original plan be restored, with the •xception of the 
errors already noticed, and these dreadful consequences, 
which seem likely to result from the present prac- 
tice, will probably be avoided. With all becoming 
deference, we suggest the following modification. 
Each state shall appoint, in such manner as the Legis- 
lature thereof may direct, a number of electors, equal 
to the whole number of senators and representatives 
to which it may be entitled in Congress. The quali- 
fications of an elector shall be the same as those of a 
senator. But no senator, or representative, or ofHicer 
of the United States shall be appointed an elector. 
The electors shall meet in their respective states, and 
vote by ballot for two persons. They shall make lists 
of all persons voted for, and of the number of votes 
for each. These they shall sign, certify and seal, and 
transmit to the President of the Senate, at the seat of 
government of the United States, by any one or two 
of their body they may depute for the purpose. The 
members thus deputed shall meet and organize, at 
least thirty days previous to the next ensuing 4th of 
March ; and the deputy or deputies from two-thirds of 
the states being present, the President of the Senate 
shall, in their presence and in the presence of the 
Senate and House of Representatives, open all the lists^ 
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and the votes shall then be counted. The person 
having the greatest number of votes shall be Presi- 
dent, if such number be a majority of the whole num- 
ber of electors appointed ; and if there be more than 
one who have such majority, and an equality of votes, 
then the deputies shall immediately choose, by baUot, 
one of them for President. But if no person have a ^^ 
majority, then from those having the two highest 
numbers they shall in like manner choose the Presi- 
dent. After the choice of President, the person 
having the greatest number of votes of those remain- I ^ 
ing, shall be Vice President, if such number be a ma- j 
jority of the whole number of electors appointed. But | 
if no person have such majority, or if there should | 
remain two or more who have an equal number of \ 
votes, then from those having the two highest numbers I 
the deputies shall immediately choose by ballot the 
Vice President. In all cases where the choice shall i 
devolve upon the deputies, the vote shall be by states; I 
and each state shall have an influence in the election 
proportionate to the number of senators and represent- | 
atives to which it may be entitled in Congress; and a i 
majority of the whole number of electoral votes shall | 
in this, as in the first case, be necessary to a choice. I 
The deputies shall receive for their services a compen- I 
sation, to be ascertained by law, and paid out of the t 
treasury of the United States. | 

The next subject which claims attention, is the | 
qualifications of the President. Considering the im- j 
portance and magnitude of the executive trust, the 
information, experience and solidity of judgment requi- 
site for its proper discharge, the qualification of age is 



131 

not unimportant That which has been required, is 
doubtless the period at which men generally attain the 
full vigor of body and mind. The character of the 
man is then formed ; his principles become stable, and 
judgment, schooled by experience, has then become 
qualified for independence of action. The propriety 
of the qualification in regard to nativity will probably 
not be questioned. The permission of naturalized 
citizens to attain the chief executive ofiice would cer- 
tainly, as a general principle, be contrary to the funda- 
mental policy of all nations, and undoubtedly danger^ 
ous. The exception, however, in favor of citizens at 
'^ the adoption of the Constitution," was but a tribute 
of respect, demanded by gratitude, and justly due to 
those distinguished patriots who, though born in a 
foreign land, in perilous times had joined their destiny 
with ours, and pledged their lives, their fortunes and 
their sacred honor to the maintenance of our inde- 
pendence. The previous residence of the President 
for fourteen years, was intended as an additional ob- 
stacle to foreign influence. It afibrds bis fellow 
citizens sufficient time to gain a correct knowledge of 
his capacity and principles : gives him an opportunity 
to form an intimate acquaintance with our interests and 
institutions, and secures that devotion and attachment 
to them which is likely to result from congeniality 
with the one and experience of the other. By resi- 
dence is meant, not an absolute uninterrupted inhabit- 
ancy, but permanent domicil. Absence abroad on 
public business, or temporary commorancy, does not 
interrupt it; but in order to disqualify , the absence 
must be ammo manendi. 
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The next clause provides for the removal, &c. of 
the President, and in such cases devolves the duties of 
his office on the Vice President It also erapowirs 
Congress, in case of the removal, death, resignation, 
or inability boih of the President and Vice President, 
to declare by law what officer shall then act as Presi- 
dent ; and further, it provides that such officer shall act 
accordingly, until the disability be removed or a Presi- 
dent be elected. Passing over the provision for the j 
succession of the Vice President, the propriety of whose | i 
appointment for this purpose Jias heretofore been con- 
sidered, the remaining part of the clause next claims 
attention. In die cases of disability mentioned, Con- 
gress have provided that an election of President and 
Vice President shall immediately be made, and that the 
President of the Senate, pro tern. ^ or if there be no such 
officer, then the Speaker of the House of Representa- 
tives shall act as President, until the disability be re. 
moved or a President shall be elected. In providii^ 
for an immediate election, before the expiration of the 
r^ular term, the Constitution does not very clearly 
warrant the action of Congress. Upon examination of 
the journal of the convention, however, such a pro- 
vision seems to have been contemplated ; and there is 
ground for a strong implication, at least, that the exer- 
cise of the power, though not specially directed, is yet 
left to the discretion of Congress. In the revised 
draft of the Constitution, the wording of the latter 
part of the clause stood thus: ^' And such officer shall 
act accordingly, until the disability be removed, or the 
period for choosing another President arrive." But 
it was subsequently altered (apparently for this veiy 
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purpose) to the present form : <^ until the disability be 
removed, or a President shall be elected." 

The opinion has been advanced by eminent com- 
mentators that no provision has been made for disa* 
bility arising fmm the expiration of the term of ser- 
vice and the deferred election of another President and 
Vice President beyond the regular period. It is by no 
means unreasonable to suppose that such a case may 
probably occur, and if it should, it would doubtless 
prove exceedingly inconvenient, if not dangerous to the 
very existence of the government. If it has been 
overlooked, it is certainly a very great fault, both of 
the federal and state conventins. But gratitude 
should ^incline us, if it is possible, not to find fault 
where praise is so eminently due. Hence I must be 
permitted to oppose the opinion that it has entirely es- 
caped their attention. It is possible, I think, that the 
case may be included by the term inability used in 
the clause ; and if it is, certainly the urgent necessity 
of the case would justify such a construction. The 
only objection which can be made to this, is that the 
person having ceased to be President, his inability 
cannot be construed into an inability of (he President, 
to which only the term applies. But it is by no means 
certain that it refers only to the President in office. 
The other terms used in connection, removal^ deaths 
and resignaiiony all suppose a vacation of office, and 
apply to a person ceasing to be President; then why 
not this also? Is it objected further that they apply 
only to vacations within the regular term of service ? 
What boots it whether the vacation be within or at the 
expiration of the regular term ? In either case it is 
12 
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equally a vacation, and tbe term << inability '^ of the 
President, equally applies to a person ceasing to be 
President by expiration of bis term of service, as *' re* 
moval, deatb, and resignation of the President/' apply 
to one ceasing to be President by removal, death, or 
resignation. Moreover, we cannot reasonably conclude 
that the Constitution ever contemplated a suspension of 
the executive office, by its vacation, even for a single 
day. To prevent such an occurrence is plainly tbe 
object of the clause under consideration. If then 
such an occurrence is possible under any interpreta- 
tion of it, we are bound to reject such interpretation, 
and resort to the construction, or fiction if it must be, 
that a President is always m esse^ so far as is necessary 
to prevent a vacation of the office. Otherwise the 
very object of the clause would be defeated. Bea^ 
soning thus, and regarding the absolute necessity of it, 
we feel fully wananted to extend tbe term 'inability'' 
to a person out of office, and to attain the evident ob- 
ject of the Constitution, thus still to include him under 
the term "President" or " Vice President" 

In regard to the evidence of the disabilities men- 
tioned, the Constitution is not express. Cases which 
may arise, therefore, are left open to be decided by the 
general rules of evidence, as any other questions o{ 
&ct. It is only necearauy that the case should be 
proved to the satisfiiction of the other departments, ac* 
cording to such rules as they may think best Con- 
gress, however, has thought fit (as the learned Justice 
Story has remarked, "with great wisdom and fore- 
cast ") to provide that resignation shall be proved by 
some instrument, in writing, declaring the sanoie, sub^ 
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scribed by the party, and lodged in the office of the 
Secretary of State. It is certain no authority for such 
a provision is expressed in the Constitution ; and since 
it is neither necessary nor important for the exercise of 
any delegated power, it is clear that it sinks from the 
dignity of a law down to the level of a mere rule, and 
may be regarded or disregarded, at the pleasure of 
either house of Congress, or either of the depaitments. 
The exercise of this power by the Congress is tanta- 
mount to the assumption on their part of the unre- 
stricted privilege to determine, not only for themselves, 
but for the other departments, what shall be the 
evidence in all these cases. It is easy to perceive that 
such a p9wer might be used for very dangerous pur- 
poses. It might be exercised both to deprive a Presi- 
dent of his office and to prevent the succession of a 
Fice President, and secure that of some other officer, 
whose plans and principles should happen to be more 
agreeable to Congress and a previous President. Thus 
an accord might be effected between the executive and 
legislative departments equivalent to their combination, 
which would entirely suspend the check of the former 
upon the latter. Besides, by the assumption of this 
unrestricted power, on the part of Congress, the ju- 
diciary would be disarmed of its check upon it which 
results from the present necessity of its concurrence of 
judgment in regard to these cases. It is indeed singu- 
lar that an eminent member of the judicial depart- 
ment should carelessly countenance and even compli- 
ment this encroachment upon it. 

The next clause secures the compensation of the 
President, which it declares shall neither be increased 
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nor diminished during the period for which he shall 
have been elected ; and also that he shall not receive 
within that period any other emolument from the 
United States, or any of them. This provision is evi- 
dently essential for that separation of the departments 
which is the fundamental theory, not only of our, but of 
all free governments. Had the President been left alto- 
gether dependent upon the legislature for his support, 
to be given or withheld, or increased or 'diminished 
at their choice, it is clear that in most instances they 
might have effectually controlled his conduct They 
might have reduced or withheld it, or given or in- 
creased it, either to torture or to bribe him into base 
compliance with their wishes. Thus the effect of the 
different manner of his election, his different term of 
service, his veto, and all those substantial provisions 
which contribute to separate the executive from the 
legislative department, would have become nominal 
and existent only in the immaterial embryo of unapplied 
theory. The control over a man's living, it has been 
aptly observed, is in most instances a centrol oyer his 
conduct ; and it will be found that though this remaric 
is not universal, yet there are but few who possess 
those elevating qualities which exalt them beyond its 
application. The concluding part of the clause was 
intended still more effectually to secure the independ- 
ence of the executive officer and the impartial ad- 
ministration of his office. Favors from particular 
states might imperceptibly lead the President to favor 
their particular interests, and thus have the effect of 
bribes, when the unconsciousness of their influence 
would exempt him from guilt and the punishment of 
impeachment due to it 
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Upon the succeeding and last clause respecting the 
executive constitution, there is but little need for com- 
ment. It requires that the President, before he enters 
on the execution of his office, shall take the fi^Uowing 
oath or affirmation : " I do solemnly swear [or affirrh] 
that I will faithfully execute the office of president of 
the United States, and will, to the best of my ability, 
preserve, protect, and defend the Constitution of the 
United States.'' Formerly in Europe the powers of 
government were io unequally distributed, and the 
checks of constitutions so ill adjusted, that their exe- 
cution, and consequently the liberties of the subject, 
depended in a great degree upon the will of a prince. 
At the commencement of his reign, therefore, and on 
other important occasions, it was not unfrequent to 
exact from him an oath to preserve inviolate the rights 
of his subjects. In Aragon, especially, such an oath 
was regarded as of fundamental importance, and in 
the nature of a compact. No king of Aragon was en- 
titled to the crown until he had made oath before the 
justiciary, at Saragosa, to observe the laws and hber- 
ties of the realm. The previous assumption of his 
title by Alfonso III, in an address to the states, he 
being in France at the time of his father's demise, 
called forth their prompt remonstrance. Thus, too, 
Martin, who was called to the throne by the Cortes, in 
1395, was especially required not to exercise his office 
before his coronation. In France and England, too, 
and indeed generally throughout Europe, these oaths 
were regarded as quite essential, and of far more im- 
portance than at present. The clause under con- 
sideration was probably suggested by this custom. It 
12*. 
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IB evident, however, that the same necessity fbritdoei 
not exist in well balanced governments, like ouib, 
where the different departments may check each 
other's encroachments, and so litde depends on the in. 
dependent action of the executive, and where it, in- 
stead of constituting a distinct interest, only represents 
a distinct combination of common interest^. Yet it 
cannot be doubted that there is still much propriety in 
placing the President under this additional obligation 
to ''preserve, protect and defend" the Constitution. 
For though no punishment additional to that of im- 
peachment attaches to its violation, it impresses the 
conscience with a deeper sense of duty, and by add- 
ing to the crime the guilt of perjury, arouses honor to 
its greater detestation. 

With this we close the review of the executive Con- 
stitution. To combine by its arrangement the appa- 
rently opposite qualities of independence and respon- 
sibility, were its principal objects. The first is essen- 
tial for a firm and impartial administration of the law, 
and the other to preserve inviolate the liberties of the 
people. The accomplishment of the task was evident- 
ly difficult, and though not altogether perfected, will 
doubtless arouse a high sense of admiration for the 
wisdom and patriotism of those concerned in it* 
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JUDICIARY. 



The Judicial being one of the fundamental powers 
of governments, it must necessarily exist in all. Other- 
wise they would be but mere forms without means to 
enforce their laws, and must either perish from imbe- 
cility, or maintain their existence by usurpation. The 
necessity of separating it from the other powers of 
government hasalready been noticed. "Were it joined 
with the legislative," says Montesquieu, "the life and 
liberty of the subject would be exposed to arbitrary 
control ; for the judge would be the legislator. Were 
it joined to the executive power, the judge might 
behave with violence and oppression." 

The existence of judicial power is as important in 
the general as in the state government. Without it, 
the laws, treaties, and Constitution of the United States 
would have been wholly ineffectual. Had their inter- 
pretation and application been entrusted to the state ju- 
diciary, the federal government, like the Congress 
under the old confederation, would have been reduced 
to a most miserable dependence on the state govern- 
ments. The operation of its Istws and treaties would 
have been different in different states ; for uniformity of 
decision, by so many tribunals, could not have been pos- 
sible. The great difference in the manner of their con- 
stitution was of itself an objection to the plan com- 
pletely insurmountable. Besides: in the nature of 
the cases to which its jurisdiction extends, in the federal 
and limited character of our government, the absolute 
necessity of a supreme and independent Judiciary is 
clearly apparent 
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In thus briefly noticing the necessity of a federal 1"*^ 
Jiidiciaty, tlie objects for which it is necessary are alaol''^' 
exposed. They are, first, a due execution of the I* 
powers of governnnent, and, secondly, uniformity in 1"^ 
the interpretation of the laws made in pursuance there- 1*' 
of. The power of interpreting laws involves also the 1* 
right to decide whether they are constitutional, and if I 
not, to declare them void. This necessarily results | 
from the theory of a republican constitution ; for other- 
wise the acts of the legislature and executive would 
be supreme and withiout check, notwithstanding the 
prohibitions and limitations imposed by the Constitu- 
tion. This power is equally essential to the separation 
of the departments, and to preserve in practice the 
limitations of the Constitution. 

Thus noticing the importance and general objects of 
the Judiciary, we proceed to examine its organization. 

The 1st section of the 3d article provides that "The 
Judicial power of the United States shall be vested in 
one supreme court, and in such inferior courts as Con- 
gress may, from time to time, ordain and establish* 
The judges, both of the supreme and iilferior courtS) 
shall hold their oflSces during good behaviour, and 
shall, at stated times, receive for their services a com- 
pensation, which shall not be diminished during their 
continuance in office." In the general convention 
the proposition of one supreme tribunal was unani- 
mously approved. In regard to inferior courts, how- 
ever, there was at first some variance of opinion ; but 
finally the power for their establishment by the na- 
tional legislature was unanimously concurred upon. 

The constitution of one supreme court seems abso- 
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K3tely essential for uniformity of decision by the infe- 
"% or tribunals. Without a common superior, they would 
^e likely to establish different rules of construction, and 
^^e same case would be differently adjudicated in dif- 
ferent courts. A common appellate tribunal may 
Remedy this variance, and by the authority and uni- 
:fbrmity of its decisions, reduce to cotisiatency those of 
xhe inferior tribunals. 

The same reason equally forbids the separation of 
the common law, equity, and admiralty jurisdictions, 
and the partition of them to several supreme courts. 
There would soon arise between them not only vari- 
ances OS to the fundamental doctrines of law, but ques- 
tions concerning the jurisdiction of each, which could 
only be adjusted by a common superior. 

In the state conventions, though no strenuous ob- 
jections were made to the establishment of one su^ 
preme court of final jurisdiction ; yet it was contended 
that it should have been a branch of the legislature. 
It was suggested, in support of this scheme, that the 
court, as a separate and independent body, would be 
superior to the legislature. The power to decide the 
constitutionality of laws would enable the jud^ to 
shape them as they should will. It was said that in 
Great Britain and in several of the states, the Legisla- 
tures might rectify by law the exceptionable decisions 
of the courts ; but those of the supreme court, accord- 
ing to the plan adopted, would be without remedy. 
It was replied to this by the supporters of the Constitu- 
tion—first, that it was not true that the British parlia- 
ment or the Legislatures of the states, could rectify the 
decisions of their respective courts. They may, indeed, 



144 

and independent organization, is cleariy appareDt 
The constitution of inferior courts also appears iodis' 
pensabie. Without them, resort to the supreme court 
must necessarily have been had in all cases of federal 
jurisdiction, and it did not require the vision of proph* 
ecy to foresee that tliese would be far too nuraerous 
and require too niuch time and labor, to be properly 
considered and decided by any single tribunal however 
it might be organized. Experience has since attested 
what reason then foresaw, that others than the su- 
preme court were absolutely necessary to share die 
federal jurisdiction— and these, too, roust of necessity, 
have been either state ox federal courts. Could reason 
long hesitate which of the two to choose ? The in- 
competency of the state courts has been previously 
hinted, and what is scT apparent needs only to be 
hinted to be perceived. We, therefore, deem a further 
notice of this point unnecessary. Assuming then 
what is evidently deducible from what has already 
been said and what is further established by actual 
experience^-namely, that the establishment of inferior 
courts was of imperative importance, we proceed with 
the consideration of the subject. 

The next points which claim our attention are the 
securities provided by the Constitution for the inde* 
pendence and efficiency of the judicial depanment 
They are: First, the mode of appointing judges. 
Secondly, their tenure of office. Thirdly, the pro- 
vision for their support. It is prescribed that judges 
shall be appointed by the President with the advice 
and consent of the Senate. This unexceptionable 
mode merits a eulqgium which none acquainted with 
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its practical operation will fail to bestow. The high 
and commanding talents, the wisdom and virtue of 
those who have filled the judicial office, fully attest its 
excellence. 

The exercise of this power of appointment by the 
people at large, all will admit would be hig^hly im- 
proper. Men possessing those qualifications which are 
proper for the judicial station are not such ad are apt 
(6 secure an election depending on popular favor. The 
unbroken habit of study, necessary to attain such qual- 
ifications, naturally withdraws men from that inter- 
course with the people Which is generally essential to 
obtaiii their favor. It begets also a reserve and gravity 
of character which is not very attractive to the people, 
and which wholly unfits men to meet the impudent 
jeers and silly jests of dertiagognes, who, ever eager 
foit' the spoils of office, would frequently be opposing 
candidates. Some of these objections would apply 
with almost equal force to an appointment by a large 
deliberative' assembly tike Congress. Besides, party 
prejudice or sectional interest might not permit them 
to act with a single and steady regard either to the 
qualifications of the candidate or for the general wel- 
fiire. It would enable candidates to originate cabals^ 
intrigues, and coalitions, which would distract the at- 
tention of Congress from its legislative duties, and prob- 
ably exercise a baneful influence even over l^slative 
measures. Moreover, judges so chosen would not be 
likely to act with siriti impartiality. They would 
probably be selected on account of party services 
ratlier than with a view to their qualifications, and 
would be apt to flivor the party appointing them, 
13 
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They would be governed by their views bn all cod- 
•titutional questioDs; and generally, ia the caaes pre- 
sented for their decision, would be biased by party pre- 
judice. In Sweden, previous to the revolution of 1772, 
the diets of the states apppinied commissioners lo act 
as judges. The strongest party, we are informed, pre- 
vailed in the trials before them; and persons coa- 
demned by one tribunal were acquitted by another. 

One man of discernment is at least as well, if not 
better, suited to estimate the qualifications proper for 
the office, than a body of men of equal capacity. His 
responsibility being undivided, he will act with a 
stronger sense of duty and a more exact regard to the 
fitness of the officer. He will ' be more cautious and 
impartial in his selections, and less liable to be misled 
by improper motives. Yet so urgent are the appeals 
of office-seekers — so ardent the iraportqnities of friends 
— so influential the hints and menaces of enemies-rso 
strong the bias of party — so powerful the seductive 
hope of popularity, and so potent are other influences 
which are apt to mislead the President, that it would 
be unwise to commit the power to him alone. The 
advice and consent of the Senate has, therefore, been 
wisely required for its exercise. Other aiguments in 
favor of this association of the Senate with the Presi- 
dent might be deduced from the federal character of 
our government; but the force of those already alluded 
to, and the general admission of its propriety, supersede 
the necessity of its further notice. 

Thus having considered the mode of appointment, 
the next subject ia order is the tenure of office. The 
i^tiipdfird 9f gop^ b^hftvio^r fqr (his hai; received its 



1^ 

merited eulogiiim from most of the wise and consider- 
ate among political writers. It has^ been esteemed as 
constituting, in it republic^ a no less excellent barrier t6 
the encroachments of the representative body, than it 
has always proved in a monarchy to the despotism of 
a prince. Its efficiency and tendency to such a pur- 
pose, in the latter form of government, is'sufficiently 
proved by examples, so notorious ds not to require 
their particular mention. Yet a passing alluwon to 
them may not be uninteresting, while at tbesame timifc 
they affi>rd most reliable grounds for the establishment 
of the standard of good behalriour. A comparison of 
England's freedom, since tlie adoption of the tenure ill . 
question, with the tyranny and despotism of its govern, 
ment before, strikingly (presents the rherits of this 
standard. Previously the judges of England were but 
tools of the crown, and mere instruments of its tyran- 
ny; but since, they have been as ati impregnable bul« 
wark to the constitution and popular rights. Before, 
the current of justice was frequentlycheoked and dis- , 
turbed by the wiles and caprfce of the crown; but since, 
it has flowed on in all theoriginalbrij^tness of purity, 
with calm and commanding majesty, unchecked and 
unstained. Before, the judges of England, mirroring, 
as it were, the detestable person of the despot whose 
minions they were, became justly the dread of the just 
and honorable, and a scorn to the patriot and lover of 
liberty; but since, independent, learned, wise and vir- 
tuous, bearing themselves honorably with mingled dig- 
nity and meekness, they have won for theniseives the 
reverence of Europe and the admiration of America. 
As early as the reign of James I., irhe barons- of the 
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exchequer were created during good behaviour, and 
Ibe commifsioliB of other judges were made so to run 
at the restoration of Charles IL This, however, was 
onljr at the pleasure or the crown, until the reign of 
William and Mary, when it was provided, by statute 13 
Wm. 3 ch. 2oec., that the commissions of the common 
law judges should be not as formerly during the plea- 
sure of the crown, but during good behaviour. But 
still their offices were vacated at the demise of the 
crown imtil the reign of George III., when it was 
enacted by statute 1 Geo. Ill, 23 ch., that the judges 
should continue in their offices, notwithstanding the 
demise of the crown. On this occasion, as Justice 
Blackstone informs us^ his majesty was pleased |o de^ 
clare that ^<fae Iboked upon the independence and 
uprightness of the judges as essential to the impartial 
administration of justice; as one of. the best securities ' 
of the rights add liberties of his subjects; and as most 
conducive to the honor of the crown." Justice Story 
has remarked of tliis declaration, that it is ^' worthy of 
perpetual remembrance/' though at the same time it 
may be added | worthy a wiser head and a better heart. 
Turning ttom the testimony of experience in regard 
to England, her voice again attracts us rolljng up 
through the dim vista of the yet more distant past — 
Again and again it bears Witness to the excellence of 
the tenure for good behaviour. Centuries reverberate 
and age after age confirms its testimony. The histo* 
ries of Castile and Arragon present a contrast strikingly 
in favor of the tenure for life, which that of good be* 
haviour has always been held to mean. In the first 
•f these kingdomsi though some of Its judges were 
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electiye, some appointed hj the crown, and Mbem bf 
the lords within their particular domains by Ttitne of 
royal grants, yet their constkntion resulted in placing 
at the pleasure of the crown eiiher the oontrol or inde- 
pendeot exercise of their functionsL The appellate tii* 
bunal in ciril cas6s was entirely under the royal direc- 
tion; while in regard to criminals, it was a general prac- 
tice that they were put to death by order of the king. 
Many instances of thb practice might be adduced, but 
our purpose requires only an allusion to their existence; 
rather than the partictilars of their occurrence. Th6 
exercise of such immense and arbitrary prerogatives by 
the cfown under such a judicial system, is by no means 
unaccountable to the considerate inquirer, but is rea^ 
dily recognized as its natural, and, in some degree, its 
necessary consequence. Otherwise, by the influenca 
of factions in the elective, or the control of the lords in 
their territorial courts, the crown would have been en* 
tirely divested of all means either to administer or ob- 
tain justice. Without appellate jurisdiction in civil 
cases, its rights and those of the subject would havt 
been variously and partially adjudicated; whiIe,wilhout 
the practice of ordering the death of criminals, power^ 
ful leaders might have committed capital offences with 
impunity, from the impossibility to obtain their eotivic^ 
tiori by a judge, owing his office perhaps to their infld* 
ence or appointment. 

In ArTagon, the administration of justice, though ai 
variously provided for, resulted finally to a justiciary, 
who, like thi6 judges of the United Slates, though lia- 
ble to impeachment, held his office for life. The ju- 
risdiction of the realm was thus placed beyohd tha 
13* 
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faeiiaas control of die ndjility and (heir dependentB, 
and elevated, as ilras exhibited on several occasions, 
above the influ<jnce of royal Jirerogaiive. 

''John I., who had expeiienced the protection of law 
in his weakness, had afterwards occasion to find it iQ' 
terposed against his power. This king had seat some 
citizens of Saragosa to prison without form of Iaw« 
They applied to Joan de Cerda, the justiciary, lor a 
manifestation. He issued bis Writ accordingly; nor, 
says Blancas, could he do otherwise, without being 
subject to a heavy fine. The king, pretending that 
the justiciary was partial, named one of his own 
judges, the vice-chancellor, as coadjutor. This raised 
a constittiiional question, whether, oh suspicion of 
partiality, a coadjutor to the justiciary could be ap- 
pointed. The king sent a private order to the justi'* 
ciary not to proc^eikl to sentence upon this interlocutoty 
point, until he should receive instruaions in the couo^ 
cil, to which he was directed to repair. But he in- 
stantly pronounced sentence in favor of his exclusive 
jurisdiction without a coadjutor. He then repaired to 
the palace. Here the vice-chancellor, in a long h»* 
langue, enjoined him to suspend sentence till he had 
beard the decision of the council. JuatI de Cerde an- 
swered that, the case being clear, he had already pro- 
nounced upon it. This produced some e:Cpres8lons of 
anger from the king, who bc^n to enter into an aigu- 
ment on (he merits of the question. But ,the justiciary 
answered that, in all deference to his majesty, he 
Was bound to defend his conduct before the cortes, and 
not elsewhere. On a subsequent day, the king having 
drawn the justiciary to bis country palace on pretence 
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of hunting, renewed the conversation with the assist^ 
ance of his ally, the vice-chancellor, but no ioipreseion 
was made on the venerable magistrate, whom John at 
length, though much pressed by his advisers to violent 
courses, dismissed with; civility, The king was pro^ 
bably misled throughout this transaction,: which I havci 
thought fit to draw from obscurity, not only in order 
to illustrate the privilege of oianifestation, but as ex* 
bibiting an instance of judicial firmness and integrityi 
to which, in the fourteenth century, no country, per-. 
haps, in Europe could oflTer a paralleL"^ 

Besides this, the history of France is replete with 
testimony to confirm and corroborate the propriety of a 
permanent tenure for judicial olBSbces. 

Anterior to the revolution the judges of the old 
parliaments, though appointed by the crown, held their 
offices for life. They resisted with the most deter- 
mined independence the eflbrts of the crown against 
them, and gave eQect and security to the. laws, notr 
withstanding the power of all its immense prerogatives* 
Through all the fluctuations of opinion, during the 
desperate struggles of infuriate factions, and the reigns 
of arbitrary princes, they proved an ark. of safety fof 
the laws, and through all the tremendous tempests of 
popular fanaticism and royal rage, they bore tbem safe 
above the threatening flood of despotism* ^'They kept 
alive/' says Burke, ^Uhe memory and record of the 
constitution. They were the great security to private 
property, which might be said (when personal liberty 
.had no existence) to be as well guarded in France as 
in any other couniiy." Louis XL, from whatever mo- 
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tiveS) established this tenure in France, and though 
perhaps it was with him the result of that shortsightx 
edoess by which the tyrant is often entrapped, yet at 
this early period, it was quite generally regarded as 
essential to. the honorable and independent discharge 
df the judicial office. In 1468 that monarch ordained 
that the judges ought not to be deposed, except for a 
legal forfeiture, previously adjudged and declared by a 
competent tribunal. This ordinance was subseiiuendy 
sanctidned by his successors, and after the first excesses 
of the French revolution^ receive a public conflrma* 
tion. The excellence of this prihciple, thus triumph- 
antly attested by experience, has recotnmetided its 
adoption by other nations of Europe, and it prevails at 
present id neariy all of oar State cotistitotions. 

Notwithstanding, however, the favorable witness of 
so many ages and countries, it is painful as w^ll as 
astonishing to observe that in some of these states it 
has lately grown into disrepute. It is gratifying, how- 
ever, to perceive that even from so vast an experience, 
not one single instance has been, or can be, adduced 
unfavorable to the principle. Its abandonment, there- 
fore, we imagine, was at best but a change for the 
sake of chang^j probably the result of party hutnor, or, 
to speak more appropriately, of a popular fdnatieism, 
aroused and directed by demagogues for setfish pur- 
poses^-^ fanaticism differing in naught inherent from 
that which originated and perpetrated the horrid ex- 
cesses of the French revolution, but a fanaticism which 
experience gives us the consolation to hope is as fickle 
in its purposes, and as transient in its existence, as it 
is unreasonable and dangerous in its character. 
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All that Clin be gathered of the flimfy and senseless 
murraarings (unworthy even to be nick-named argtp* 
ments) against the principle in question^ is that it gives 
the judiciary an independence of character which, 
though it contributes undoubtedly to its impartiality, 
removes it, at the same time, beyond the influence of 
the other departments. This we admit most fully; 
but while we regard it as utterly powerless against the 
principle in question, we uige it as one of the chief 
inducements for its adoption. The propriety of sepa* 
rating the powers of government (the l^islative, ex- 
ecutivoj and judicial) has already been shown, and it 
is unnecessary to perplex by a repetition of aigument 
to prove it. Indeed, it is almost universally admitted, 
and constitutes a fundamental principle not only of 
every other free government, but, also, of the federal 
and other constitutions of the United States; Now, as 
it is plain that all the ill eflTects of a uniofa of the de- 
partments tnvlsL also result from the control of either 
over the other, or the others over either, no such con- 
trol should exist; for it would be, to all intents and pur- 
poses, tantamount to their union. Hence, as perma- 
nency of tenure removes the judiciary, as is contended 
by its opponents, beyond the influence of the other 
departments, it contributes to its separation from them^ 
and upon the principle that they ought to be separate, 
(which will not be questioned,) this permanency of 
tenure is proper, and should be adhered to. , 

But further; the opponents of a perttianent tenure fot 
judicial offices, without regard to it as a principle by 
which a separation of the departments is eflTected, found 
tlieir ohjeotion to it chiefly upon the propriety, which 
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tbey ai^ of a conforroity to the popular will. But this 
aigument evidently proceeds upon a fallacy. It sup- 
poses the will of the rulers and that of the people to 
be the same, when in fact they ore not unfrequeniy 
adverse. No one would for a moment deny that in a 
government like ours, the will of the people is and 
ought to be supreme. But it is the will of the people 
in their politically organized capacity — in their cbarsc- 
ter OS members of a state, deliberately expressed. The 
will of the people, as declared and specified in the 
constitution and laws^and treaties made in accordanee 
therewith. In: this sense, without denial or doubt, it 
is and ought to be "the supreme taw of the land.'' 
But 'is it for the will of the people in this sense thai 
those opposed to the principle in question contended? 
No; but for the will of. the people in their numerical 
capacity — in their character as members of a dominant 
party, hastily and ambiguously intimated in their 
choice of rulers. Thus, if the rulers should differ from 
the judges in their constitutional opinions, it is con- 
tended that the former should be obeyed, because, 
as is alleged, they represent the opinions of the people. 
It is concluded, therefore, that the judges ought to be re- 
movabllB or appointed for short periods, so as to bring 
them within the influence of the rulers, or the will of 
the people expressed through them. But is it not evi- 
dent that this would be a departure from the great 
American doctrine — that the supreme law of the land 
should be iheiiriU of the people, deliberately €tnd defi- 
nitely fixed and expressed by a written instrument 9 
Is it not evident that it would be in fact a subversion of, 
and a substitution of an* unwritten, for the written con- 



166 

stitution — a subjection of its fixed principles to the 
mutable infiueoces of party humors and caprices?— 
Would it not become, instead of a fixed and settled 
form of government, an instrument of changeable in* 
terpretation-t-a mere oracle of domiouit parties so am- 
biguous in expression as ta odmilof any and every 
meaning? What b^ome of its well defined powers 
and restrictions, if the popular will, thus inregulariy 
promulged, is to be regarded' for the instant -as the su- 
preme law, or the authoritative exposition of it? If 
the will of the people is to be asdertained from ordi- 
nary elections, which sometimes result one way and at 
others differently, rather than from the constitution, 
and the solemn acts of the people in ratifying and 
amending it — where is the certitude? — Where the 
{Hinciples and stability, and, without these, the wisdom, 
justice, energy, respectability, and other ei^cellences 
of the government? In a word, where, and of what 
utility is the constitution? If the opinions of tempo- 
rary rulers are to prevail, who, in the name of reason, 
who are to be regarded? The rulers of yesterday, to- 
day, OF to-morrow? Rqlers and representatives are 
seldom, if ever, chosen with regard to their constitu- 
tional opinions upon more than one or two points. 
Their opinions in regard to so many, it is true, are 
sometimes expressed and discussed, and, together with 
a variety, of other circumstances, scroh as individual 
character, personal popularity, matters of temporary 
expediency, local interests, and a host of others, may 
aid to sway the elections in their favor; ' Moreover^ 
to-day oneparty triumphs andta>morrow another, and 
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eren in the aame state or district the elections go one 
way this ttine and next exactly the appouie. - Thus, 
a perpetual seesawing of this nickpnamed popular will 
is continually exhibited. 

Under such circumstances^ could it for a moment 
be tolerated that the opinions of ralersy for the time 
being, should form the rule and measure of dn Amer- 
iean catMUuHanf that the executive and Iegislati?e 
departments should thus be made the ultimate depos- 
itories of the sovereign power? Armed^as they neces- 
sarily are,, with hundreds of mighty influences, holding 
(be one the sword, and the other the purse of the nsp- 
tion, by which either force might be eflfected or re* 
wards provided^; would such a plan be safe? If under 
such « system it was even probable that changes might 
still be effected through the medium of ielecttons — to 
what purpose would, be the change ? Would it not be 
at best hui a change of masUrsV But whilot there is 
not in the history, of the Worid one single instance on 
which to found a hope, for it, the adoption of the sys- 
tem in question would at once preclude^ if not the 
possibility, yet obviously the probability that even tkia 
meoft^ privilege would long be allowed uf. A judiciary 
appointed for short periods, and thus made dependent 
upon, and brought under the influence of rulers for 
the time being, would not long possess the firmness to 
preserve for us even this poor privilege the meanest and 
least esteemed of all that masters yield to slaves.*-^ 
Some indeed might be fotmd of sufllcient judgment, 
properly to consider -the worthlessness of such tempo* 
rfiry or tn^niaL officesiand.of sufficient firmness and 
integrity to risk their loss, by an observwc^ of tbo 
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constitution and resistance to the unauthorized ocfs of 
a corrupt legislature, or an ambitious executive. Such 
a resistance, however, is not only at variance with the 
theory urged by the opponents of a permanent tenure^ 
but its practicability with the aid of such a tenure, 
forms indeed the very ground of their objections. 
The true question then involved in the issue before us 
is, whether the constitution shall be construed at the 
option of the rulers for the time being, and thus made 
io contract or expand according to the passion and 
caprice of any and every party happening to be in 
power — whether the judiciary shall cease to be a sepa- 
rate co-ordinate department — and whether, its chief 
defence being swept away, it shall be overwhelmed 
by executive or legislative influence, and thus become 
Amalgamated with one or both of these departments? 
The constitutions of the United States, with but few 
exceptions, answer to this question, with the most de- 
cided negative, and such indeed is tlie theary of them 
all, though their practical effect is in a few instances 
different This question is also fully replied to in 
our aiguments on the distribution of powers, while ii 
is maintained, by every political writer of any weight 
or authority, and almost universally admitted, that the 
executive, legislative, and judicial departments ought 
to be separate each from the othen* It wodid, there- 
fore, be presuming too iar upon the igooiaiice of the 
American public to reconsider a principle so well ee- 
tabiished, and the propriety of which, a due defcteooe 
to their iofidmiatioo, as well to the mctit of the mtg^ 
ments heielofoce presented, sufficieotlj varai&t «s le 
legaid as efkkat. 
U 



160 

restraint, and a constitution diflfers not from any other 
law except in the superior authority given it by the 
exterior power which ordains and enforces it. The 
constitution, then, to be of force against men, must 
have some jEMnrer to enforce it. 

Truly, the people, if it pleased them, might so ar- 
range their government that the checks of the consti- 
tution upon its diflerent departments might be inopera- 
tive; but then it would be despotic government — gov- 
ernment without check or resuiciion, of universal and 
unlimited powers, eleciive possibly ^ but nevertheless 
despotic. Yet such is the history of man, as to warn 
us against committing to bis hands such vast and 
mighty, power, for thousands and thousands of dark 
and dire abuses of it have rendered despotism synoni- 
mous with tyranny. Full often too does history re- 
mind us that tyranny is not confined to monarchical 
governments, and that though it is a legitimate off- 
spring of these, it is nevertheless at times the monstrous 
productUm of unlimited republics. While it moan- 
fully chronicles the cruel and criminal dominations 
of the despot, in the midst of its description it drops 
its pen as if in dread consternation at the fiendish atro- 
city of faction, and leaves to stern indignation the un- 
happy task of finishing the picture. If upon one page 
we see recorded the systematic tyranny of a prince, 
anoUier reminds us of the capricious, and, on that ac- 
count, the more dreadful tyranny of the people. It is 
for such reasons that a firm and independent establish- 
ment of the judiciary is necessary — that it may be able 
and willing to preserve the constitution and protect the 
rights and libertiesit secures, both from the usurpation 
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of the rulers and the phrenzy of the people* Voices 
of the past, as heralds of the future, warn us to antici«- 
pate the one as well as the other. For though the lia- 
bility td the last is not so continual as the systematic 
tendency td the first, yet it is more, fslr more to be 
dreaded. For til^hen it comes, it is as the T^hirl^ 
wind comes— as the thunder-bolt dr earthquake shock, 
convulsing the very depths of the pdlidcal universe. 
It is more powerful and recklesf^ and violent than the 
first, and its effects more lasting, disastrous and desolat* 
ing. The one may shake intd disorder the superstruc- 
ture of society, but the othef upturns its very founda'^ 
tions. The French revolution, in its causes and effeets 
Warns tis of, and confirms the ti'dth of the^e remarks. 

While then it is necessbi^ to restrict the ruler, it is 
likewise essential td interposel Some check to the rash- 
ness of the people. History, on the one hand, points 
us to a Seneca yielding himself a victim to satiate the 
cruelty of a Nero, and on the other to a Socrates reel- 
ing beneath the infuriate injustice of an Athenian po" 
pulace. A well appointed judiciary, rendered firm, 
fearless, and impartial by a permanent tenure of o£Bce, 
might hilve snatched the first from the- tyranny of a des- 
pot, and saved the latter from the more Violent fbry of 
the pe6|)le.* 

Thus experience corroborates the correctness of the 
reasoning which recommended the adoption of a per- 
manent tenure for the judicial oflSce, and elicited ift 
favor of it the unanintotis vote df the codVentibn. 

A proposition was dfiered to make the jddgcfs re- 
movable by the President, upon the address oflheSe* 

• See " ttopkinson^ Defence of* Jiutiee tlbase.^^ ' 
urn 
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tiate and House of 'Representative but it received the 
vote of only one 3tate» It was doubtless suggested by 
a sirnMar feature jo the British constitution, making it 
lawful for the crown to remove the judges upon ad* 
dress of both houses of parliarnent But here there 
is no just analogy. This provision was not intended 
to confer upon the crown any actual new power, but 
to restrict that previously possessed by it, so as to re- 
cogpize the parliament in this respect as omnipoteat. 
Such is the very theory of the British constitution. 
The parliament may make or alter at pleasure the very 
fundamentals of the government. With respect to its 
euprema(5yt not only the people are required to submiti 
bqt the cfown itself sinks to the level of a subject. It 
would have been inconsistent, therefore, to exempt the 
judges from its intended universal supremacy. But 
the theory of our constitution is different. It was in* 
tended to qiake each department co-ordinate to the 
others, and subordinate only to the people of the United 
States mediately or immediately, accordipg^^ to the text 
of the compact. The Legislature here is no more su- 
preme by original right, as in Great Britain, than the 
executive and judiciary. Here, the pecple of the 
United Skates alone are omnipotent; and in order to 
preserve the different departments in subordination to 
their will expressed in the ^constitution, it is necessary^ 
as has b^en shown, that they should be co-ordinats. 
If in this case the theory of the British constitu- 
tion had been adopted, (since like causes produce 
like effects) the ordinary legislature and their will, ra- 
ther than ^' the people of the United States'' and their 
cionstitution^ would have been supreme. 
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Turning from tbisy we pass to another proposition of 
a more specious character, authorising the removal of 
judges for inability to perform the functions of their 
office^ A very slight consideration of this will lead to 
the conclusion that such a power would be more liable 
to abuse than adapted to effect any wise ftirpcme. The 
mensuration of mind, from its subtile character, does 
not permit its reduction to a science in any great de« 
gree approximating to certainty. Hence it is impom- 
ble to ascertain any fixed medium between ability and 
inability. It must, therefore^ ever depend upon a dis« 
Cretion, which, in this case, is less apt to be correct thati 
partial. There is danger that it would much oftfener 
call forth personal or party resentments, or partialiti^BS^ 
than serve the purposes of justice and ordef. 

To obviate the yague and perplexing . uncertainty 
which must forever envelope its investigation in some 
of the States, a standard of age has been fixed as the 
boundary between competency and incompetency.^^ 
Bxperience, however, has proved it defective; ,and while 
it. has served no good purpose in any known instance, 
it is notorious that in some it has worked ungenerously 
and injuriously. In some States judicial offices are to 
be vacated at seventy years of age, and in the State of 
New York the limitation of sitij eitcluded from its 
bench one of the mightiest minds that ever adorned 
the judicial annals of any coUntry-t^.while yet it swell* 
ed with the treasures of int0lle(it atid beamed in the 
unclouded splendor of its genius^^eyen ere it had yet 
attained the fulness of its mighty vigor and transcend- 
ent effulgence. The person alluded to will doubtless 
be recogniiEed as Chancelloj: Kent. ,. The following 
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remarks of Justice Story, in relation to this event, are 
no less true than complimentary: '^ He is, at once," 
said Story, *' the compeer of Hardwick and Mansfield. 
Since his I'eraovai from the bench he has composed 
bis admirable Commentaries, a work which will sur- 
vive as an honor to the country, long after all the per- 
ishable fabrics of our day shall be buried in oblivion. 
If he had not thus secured an enviable fame since his 
retirement, the public might have had cause to regret 
that New Ydric should have chosen to disfranchise her 
best citizens, at the time when their services were most 
important, and their judgments most mature." Th6 
age of seventy, or even eighty, would have excluded 
from public service som6 of th& mightiest minds that 
have given grade aiid dignity to humanity. At eighty, 
observed Mr. Jefferson, Franklin was thd ornament of 
human nature. At eighty Lord Mansfield still pos- 
sessed in vigor his ialmost unrivalled powers. '^If 
seventy," adds Story, " had been the limitation in the 
constitution of the United States, the nation would 
have lost seven years of as brilliant judicial labors as 
have ever adorned the annals of the jurisprudence of 
any country." 

These facts, together with the following brief ex- 
tract from the Federalist, will afford a suflScient com- 
ment on thid point. It has remarked that < 'there are 
few at present who do not disapprove of this provision. 
There is no station in which it is leiss proper, than that 
of a judge. The deliberating ahd comparing facul- 
ties generally preserve their strength much beyond that 
period in men who suhrive it. And when, in addi- 
tion to this circum^tbtoce, w^ donsider how few there 
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are who outlive the season of intellectual vigor, and 
how improbable it is that any considerable portion of 
the bench, whether more or less numerous, should be 
in such a situation at the same time, we shall be r^ady 
to conclude, that limitations of this sort have little to 
recommend them. In a republic where fortunes are 
not affluent, and pensions not expedient, the dismis- 
sion of rnen from stations in which they have served 
their country long and usefully, and on which they 
depend for subsistence, and from which it will be too 
late to resort to any other occupation for a livelihood, 
ought to have some better apology to humanity than 
is to be found in the imaginary danger of a superan* 
nuated bench." 

The next clause of the constitution provides for the 
support of judges as follows: — ^**They shall, at stated 
times, receive for their services a compensation which 
shall not be diminished during their continuance in 
office." In the absence of such a provision all the 
advantages of ability and Independence sought to be 
eflfected by a permanent tenure of office, would have 
become entirely illusory and unattainable. As has 
been remarked, a control over a man's subsistence is a 
control over his conduct. An unlimited legislative 
control, therefore, over the compensation of the judi- 
ciary would have subjected its action to the will of the 
legislature and the separation of the departments (the 
propriety of which is so fully admitted and established) 
would thus have been completely defeated and be- 
come a mere mockery. 

It has doubtless been perceived that, in regard to 
compensation, thei*e is a difference between the ex- 
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ed power. But it will readily be perceived, from 
the fifth article of the constitution, that neither the 
government nor people generally possess any such 
power. That belongs to the people only as people 
of the United States. 

It is clearly intimated in the first words of the pre- 
amble, and article after article proceeds in accord- 
ance with it, until finally it is definitely and distinctly 
recognized by the very last in the original constitution. 
The theory then of State sovereignty is correct, and 
the opposite dangerous, and at variance with the 
very fundamentals of the Union — ^that Union which 
has preserved and improved for us the noble inher- 
itance obtained for us by the toils, the sufferings and 
blood of our forefathers~that Union by which we 
have been raised from the low condition of petty 
States to the might and majesty of a free, virtuous 
and enlightened people, and elevated to the highest 
position in the great family of nations — that Union 
which secures to us the inestimable rights and privi- 
leges and the high distinction of American citizens 
~that Union which when it falls, we too shall aU of 
us fall with it — and fall to rise no more. It be- 
comes us, then, as citizens of the Union, to oppose 
both first and last this latter theory; and as we value 
the Union, to maintain the other with might and 
main. 

In view of the high considerations which have 
urged us to the adoption of such a course in the 
prosecution of this work, it is to be hoped we shall 
not look in vain for the approval, nor without reasen 
for thQ concurrence of our fellow-citzens. 



THE END, 



